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Requirement as to Residence 

At one time it was fairly common for 
courts making a probation order to 
insert a condition that the probationer 
reside where directed by the probation 
officer, thus leaving it to that officer, if 
he thought fit, to direct that the pro- 
bationer should live in a home or hostel 
or elsewhere. We have always deprecated 
that kind of condition as placing upon 
the officer a responsibility which belonged 
to the court, and preferred a condition 
that the probationer should reside where 
directed by the court. However, the 
Criminal Justice Act, 1948, included what 
we think a wise provision by which a 
court requiring a probationer to reside 
in an approved home or hostel or other 
institution must name the institution in 
the order. The probationer thus knows 
exactly what is required of him and by 
whose authority. This is far better than 
a vague general direction. 

We recently read of a case in which, 
if the newspaper report is correct, a 
requirement was included in a probation 
order that the probationer reside where 
directed by the probation officer. So 
long as the probationer is not required to 
reside in an institution there appears to 
be no reason for saying that there is any 
infringement of the letter of the law, 
but we think such a requirement is rather 
undesirable. Failure to comply with a 
requirement may lead to drastic results, 
and it.seems to us that the probationer 
ought not to be made liable to these 
unless he has failed to comply with some- 
thing specifically required by the court 
itself, and not required by the probation 
officer under what amounts to a delega- 
tion of its power. We do not doubt that 
in almost all cases the officer would act 
wisely and would consult with the court, 
but there is an important principle 
involved and we prefer specific require- 
ments, varied if necessary by the court 
from time to time. 


Court Accommodation 

It is always unfortunate if a busy court 
is unable to hold as many sittings as it 
wishes because of lack of sufficient 
accommodation. It may mean adjourn- 
ments that prove inconvenient to parties, 
witnesses and advocates, as well as to the 
court itself. 


When adjourning the Bristol quarter 
sessions from January 7 to 21, the 
recorder, Mr. G. D. Roberts, Q.C., said 
(we quote from The Western Daily Press) 
“This great city of Bristol has almost 
everything to make our life a pleasure 
except a sufficient number of courts in 
which justice can be done.” He an- 
nounced that because the Guildhall 
would be occupied for hearing divorce 
cases, quarter sessions would be held 
in the Old Council House. 


In this instance some accommodation, 
even if not ideal, was at all events 
available, but it can happen that a court 
is simply unable to sit on a particular 
day because all available court-rooms are 
occupied. The need for more and better 
court accommodation in many places is 
realized, but under present conditions 
many building programmes have to be 
postponed. 

A different kind of complaint was made 
by his Honour Judge Sir Donald Hurst 
sitting at Wallingford county court. 
According to The Times, he closed the 
court after a hearing because it was too 
cold. He then re-opened the proceedings 
in a small ante-room next to the court 
room, and sat without wig and gown 
and in an overcoat. His Honour said it 
was an affront to the dignity of the court 
that they had to sit in overcoats over a 
miserable gas fire and it showed scant 
sense of responsibility to the public, 
which included three babies who were 
brought there for adoption. 


Evidence of Co-defendant 


In cases where one prisoner gives 
evidence on oath inculpating another 
prisoner jointly charged, he may be 
cross-examined by or on behalf of the 
other prisoner, R. v. Hadwen (1902) 66 
J.P. 456. A denial of the right to cross- 
examine might easily lead to injustice, as 
was shown by the case of Rigby v. 
Woodward (The Times, January 17). 

This was an appeal by Case Stated from 
a conviction by justices of one of two 
defendants jointly charged with malicious 
wounding, the other having been ac- 
quitted. The man who was acquitted had 
given evidence which, if accepted, tended 
to prove that the appellant had assaulted 
the complainant. The justices were of 
the opinion that they ought to exclude 
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from their minds evidence of one co- 
defendaut tending to incriminate another, 
and accordingly they refused to allow the 
cross-examination. 

In delivering judgment quashing the 
conviction, the Lord Chief Justice said 
that for some reason which the Court had 
found difficult to understand the justices 
had refused to allow the cross-examina- 
tion. They apparently had thought it 
their duty to put out of their minds the 
evidence given by the co-defendant. But 
the evidence of the co-defendant was 
properly given, and they were bound to 
consider it, and must have done so, 
because they acquitted him. They were 
wrong in stopping cross-examination of 
a witness who had given evidence against 
the appellant. 


It is possible, though of course we can 
do no more than speculate on the point, 
that the exclusion of the evidence was 
due to the fact that there was a failure 
to distinguish such evidence from a 
statement made, possibly to the police, 
by one accused person in the absence of 
another inculpating that other. In such 
a case the statement may be used as 
evidence against the person who made it, 
but it is not evidence against the other 
accused and must for that purpose be 
disregarded. That is quite different from 
sworn evidence given in court and in the 
presence of a co-defendant. It is admis- 
sible, and in order that the justices can 
decide what weight should be attached to 
it, cross-examination must be allowed. 


The Appropriate Remedy 

It is sometimes difficult to determine 
whether to seek the ruling of the High 
Court by means of an order of certiorari 
or by Case Stated. In Rigby v. Woodward, 
supra, learned counsel for the appellant, 
who came into the case at a late stage, 
conceded that an application for an order 
of certiorari would have been a more suit- 
able remedy, but submitted that, as the 
matter was now before it, the Court could 
deal with the appeal by Case Stated. On 
this point, the Lord Chief Justice referred 
to s. 87 of the Magistrates’ Courts Act, 
which deals with the grounds for proce- 
dure by Case Stated, and said that it 
seemed to him that the appellant did 
question the decision of the justices on 
the ground that it was wrong in law, 
because the conviction was not obtained 
in the ordinary and proper course of law. 
A radical departure from the well known 
principles of justice and procedure seemed 
to be wrong in law. 

It seems clear that where there has been 
a denial of natural justice, and convic- 
tion has followed, application for cer- 
tiorari is the appropriate remedy, even 
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though some other remedy might be 
available, R. v. Wandsworth Justices, ex 
parte Read [1942] 1 All E.R. 56; 106 J.P. 
50. In that case, Humphreys, J., agreed 
that certiorari should be granted, even 
though as he said, the Court will not 
grant writs of certiorari or mandamus 
where there is some other course equally 
open to the applicant. 


Adjournments 

In his bulletin for magistrates’ issued 
by Mr. S. R. Wakefield, clerk to the 
Darlington justices, the question of the 
proper exercise of the power to adjourn 
the hearing of a case is dscussed. Mr. 
Wakefield found occasion for this when, 
upon an application for consent to 
marriage, the bench might have been 
disposed to adjourn the hearing for a 
year in the hope that all parties might 
arrive at an amiable agreement. 


After considering the general question 
of adjournments, Mr. Wakefield sums up 
by calling attention to one of the funda- 
mental principles involved, namely that 
those who come to court seeking the 
enforcement of civil rights or the redress 
of civil wrongs and those charged with 
criminal offences have a right, namely a 
right to demand justice from the court. 
There is no justice, he says, if it is withheld. 
There are, as he points out, good reasons 
for adjournment in some circumstances 
even after theissues have been determined, 
such as a need for inquiry to enable the 
magistrates to decide upon the most 
suitable adjudication. He also suggests, 
and we agree, that it is proper to adjourn 
so that the magistrates may consider the 
facts and look into the law before 
delivering a reserved judgment. 


The lawyer understands all this, but a 
newly appointed justice is likely to have 
only vague ideas about his power of 
adjournment and its limitations. A little 
advice on the subject such as is contained 
in this bulletin, is of practical assistance. 


Another useful aid to magistrates, 
especially to chairmen, is a handbook 
which, apparently is issued periodically. 
The 1957 edition contains suitable forms 
of address to be given to defendants who 
are given conditional discharges or in 
respect of whom probation orders are 
made. 


The Road Traffic Act, 1956 (Commence- 
ment No. 3) Order, 1957 
This Order [S.I. 1957 No. 3 (C. 1).] 
was made on January 1, 1957, to bring 
further parts of the 1956 Act into force as 
follows :— 





(a) On March 1, 1957. 


Sections 35, 37 and 38. 
Parts of the Ninth Schedule, i.e. . 


1. The Road Traffic Act, 
1930 : 


In s. 48, the proviso jp 

subs. (4) and in subs, (9) 

the words from “ Part” 

to the third “ this”, 

2. The Road Traffic Act, 
1934 In. s. 1, subs. (8) 

3. The National Parks and 
Access to the Country- 
side Act, 1949 

4. The Highways (Pro- 
vision of Cattle Grids 
Act, 1950 : 


In. s. 93, subs. (7) 


In s. 6, subs. (2) and 
subs. (3) so far as it 
relates to highway av- 
thorities. : 

5. The Public Utilities 


Street Works Act, 1950 In s. 8, in para. (6) of 


subs. (1) the words “ and 
lighted,” the word 
“general”’ and the 
= “subsection (1) 
of”. 


(6) On April 1, 1957. 
Section 36 and sch. 5. 


Section 35 deals with traffic signs. 
It substitutes, in subs. (1) a new defi- 
nition of “ traffic sign” for that which 
appears at present in s. 48 (9) of the 
1930 Act, and makes amendments, 
in subs. (2), to provisions in s. 48 (4) 
of that Act relating to the removal of 
traffic signs. Other provisions of s. 48 are 
affected by the subsequent subsections 
and, as from March 1, 1957, it will be 
essential to read that section and s. 35 
together. 

Subsection (7) amends s. 49 of the 1930 
Act, which creates the offence of failing 
to conform to the indication given by a 
traffic sign. The amendments are import- 
ant. 


Lastly, subs. (8) provides that the pro- 
vision in s. 113 (2) of the 1930 Act which 
authorizes the imposition of imprison- 
ment in the case of a second or subse- 
quent conviction is not to apply to 
offences against s. 49 of that Act. 


Section 37 of the 1956 Act gives 
power to the police to erect traffic signs 
on occasions when they are exercising 
powers, under the statutes referred to in 
s. 37, of directing traffic. 


Section 38 allows the police to use 
various signs (or to authorize their use) 
as may be necessary to assist the control 
of traffic in consequence of extraordinary 
circumstances. 


Section 36 deals with the carrying out 


of experimental traffic schemes in London . 


The new defence in “ drunk-in-charge ” 
cases 


The Daily Express, on January 11, 
contained a report of a case in which a 
motorist successfully put forward the 
defence which can be set-up under the 
proviso to s. 9 (1) of the Road Traffic 
Act, 1956, by a person who is charged 
under that section with being in charge of 
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a motor vehicle on a road, but not driving, 
when he is unfit to drive by reason of 
alcohol or drugs. The facts relied on 
were that the defendant, who had been 
to a party, drove some friends home and 
had some drink at their house. On 
leaving he did not feel ‘‘ too happy about 
driving home ”’ and therefore he gave his 
ignition key to a friend, intending to walk 
home. In fact, however, he stated that he 
pushed his car down the road, got into 
it and went to sleep. When he was 
found by the police he was slumped over 
the steering wheel, but he had no ignition 
key. 

It is important to note that what the 
proviso to s. 9 (1) enacts is that a person 
should be deemed for the purposes of the 
section net to have been in charge of a 
motor vehicle if he proves 

(1) that at the material time the cir- 
cumstances were such that there was no 
likelihood of his driving the vehicle so 
long as he remained unfit to drive; and 

(2) that between his becoming unfit to 
drive and the material time he had not 
driven the vehicle on a road or other 
public place. 


The prosecution’s case is complete if 
they adduce evidence of the defendant’s 
unfitness, by reason of alcohol or drugs, 
coupled with evidence that he was, at the 
material time, in charge of the car. It 
is then for the defendant, if he can, to 
prove the two matters set out above. It 
is not sufficient for him to prove only 
that there was no likelihood of his driving 
until he became fit, he must show also that 
he had not driven since he became unfit 
and this, we imagine, may sometimes be 
more difficult for him to do. 


Time to pay in exchange for his passport 


Subject to the provisions of s. 69 (2) 
of the Magistrates’ Courts Act, 1952, 
when a magistrates’ court fines an 
offender it shall allow him at least seven 
days in which to pay the fine or the first 
instalment of it. 


The Newcastle Journal of January 16, 
1957, refers to a case in which a Nor- 
wegian, said to be working on Tyneside, 
was fined £50 with £12 10s. costs for 
driving whilst under the influence of 
drink and dangerous driving. The court 
refused to allow him time to pay his fine 
unless he surrendered his passport to the 
police. This seems to us a reasonable 
precaution for the court to take. They 


would have been entitled to refuse to 
allow time for payment if either the 
defendant failed to satisfy the court that 
he had a fixed abode, or if there were 
some other special circumstance appear- 
ing to the court to justify his immediate 
committal. 





This man was said to be a lodger in a 
house in South Shields, which does not 
give him a very firm attachment to the 
address in question, he had been fined a 
considerable sum and, in that locality, it 
would seem not to have been difficult for 
him to get aboard a ship and to leave the 
country. Any such departure would 
obviously be facilitated if he were in 
possession of his passport. The court 
was taking only reasonable precautions 
in saying to him, in effect, that they 
would consider that there were special 
circumstances justifying his immediate 
committal unless he made his continuing 
to stay here more likely by surrendering 
his passport to the police until such time 
as his fine had been paid. 


Names on Lorries 


We have received more than one query 
about the practice of painting, upon a 
local authority’s lorries and similar vehi- 
cles, the name of the council, or of a 
committee or chief official. One query 
asks whether this is a statutory necessity; 
another asks whether there is 
“authority” for the practice, as if to 
imply that the display of the name might 
be unlawful unless expressly authorized. 
We do not think such authority is needed, 
or that a district auditor would ever 
challenge the few shillings paid for 
painting the council’s or committee’s 
name, if charged in accounts subject to 
district audit, although s. 122 of the Road 
Traffic Act, 1930, with sch. 5 to that Act, 
removed, as regards motor vehicles and 
trailers, the requirement which existed in 
s. 76 of the Highway Act, 1835. This was, 
we suppose, because the motor regist- 
ration plates at front and back provide a 
method of identification which was not 
available in 1835. So also the Motor 
Vehicles (Construction and Use) Regu- 
lations, 1955, require certain markings on 
some motor vehicles, but not the owner’s 
name. Nevertheless, although there is no 
statutory or other requirement that the 
name shall be painted on the class of 
vehicles in question, we can see nothing 
against it, and should have thought it 
desirable for several reasons. 


A lorry belonging to Barchester cor- 
poration’s highways department may 
have gone to Hogsnorton for good or 
bad reasons. It may be collecting fencing 
for the highway from the Hogsnorton 
Iron Company, or it may have gone there 
on a frolic of the driver (there is judicial 
precedent for this expression), which 
would be a breach of duty on his part but 
not a criminal offence. It is also not 
impossible that a lorry left unattended in 
Barchester might be driven away, when 
the local authority’s name painted on it 
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might put the police at Hogsnorton on 
inquiry, more quickly than the motor 
registration number. Again, the driver of 
a heavy vehicle can be guilty of many 
acts of discourtesy, which are sometimes, 
not always, covered by the Highway Code, 
but are not offences and may -not be 
actionable. A person who suffered would 
be disinclined to go to the trouble of 
tracing the ownership of the vehicle 
through its number, nor would he always 
feel justified in invoking the help of the 
police for the purpose, where there was no 
legal liability. He might write or tele- 
phone (for example) to the borough 
engineer complaining that the council’s 
lorry had “* hogged’’ the middle of the 
road for 10 miles, or had reversed into 
his private drive and cut it up, or in some 
other way caused him inconvenience. 
Drivers would be less inclined to commit 
minor acts of discourtesy, if the vehicles 
were easily indentifiable. Lorries belong- 
ing to commercial undertakings are usually 
identifiable at a glance, because the name 
is made conspicuous for business reasons. 
We are puzzled to see why the practice, 
which at least can do no harm, of putting 
aname on a local authority’s vehicles, has 
suddenly been questioned from more than 
one place. 


What’s He to Hecuba ? 


Commenting at 109 J.P.N. 87 upon the 
White Paper on Local Government in the 
Period of Reconstruction, we spoke of the 
Wenlock Order, 1888, as a precedent for 
one possible method of overcoming 
objections to the joining of existing urban 
and rural areas of government. The 
essence of the precedent is home rule for a 
ward or other division in a borough or 
urban district, parallel to the parish 
councils in a rural district. A similar 
suggestion was thrown out rather sket- 
chily in 1947 in the first report of the 
Local Government Boundary Commis- 
sion; we have been informed by a 
correspondent that Professor G. D. H. 
Cole developed the idea in greater detail 
in his book Local and Regional Govern- 
ment, also published in 1947. The 
creation of internal local authorities for 
wards of boroughs (and at least the 
larger urban districts) was a feature of 
our own proposals for local government 
reform published in 1954: see 118 J.P.N. 
248 and 309. Not only were we the first 
to call attention to the precedent for such 
an urban form of organization, created by 
provisional order of the Local Govern- 
ment Board; by 1954 we had grown 
prepared to argue that what was con- 
sidered good for the small and scattered 
borough of Wenlock in 1888 would be 
even better for the inflated modern cities 
and county boroughs of today. The idea 
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is implicit also in what we said about 
** neighbourhood units” as a basis for 
determining the boundaries of wards, at 
117 J.P.N. 281. Soon after we had 
published our suggestion of 1954, the 
Association of Municipal Corporations, 
in their report on the Reorganization of 


tioned that some local authorities were 
entrusting functions of management on 
housing estates to bodies representing the 
tenants, but this is a different thing. 

Even as the law stands, local authori- 
ties, including the councils of boroughs 
and urban districts, could go much 
further than has been done, at any rate 
by the two last mentioned types of local 
authority, in setting up local committees 
and delegating local matters to them. 
There is less reason for using the power of 
s. 85 of the Local Government Act, 1933, 
in counties (though it has been used 
there), or in rural districts, because a rural 
district council can delegate to a parish 
council, and a county council to an 
urban or rural district council, or to the 
council of a non-county borough. We do 
not belittle delegation which, if used more 
generously than it has been so far used, 
would enable experiments to be made, 
and would introduce diversity according 
to the needs of different areas and the 
wishes of the inhabitants, and the 


Local Government in that year, men- ° 
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Wenlock Order, 1888, contemplated 
delegation to the ward committees. But 
what we should really like to see would be 
internal local bodies. These should have 
powers of their own; we see that the city 
council of Oxford asked the Association 
of Municipal Corporations to consider 
the possibility of creating ward councils 
for the wards of county boroughs, but 
it would be little use to create such bodies 
while conferring upon them no important 
powers. If their most important function 
was that of making representations and 
complaints, they would not be more vital 
than a ratepayers’ association. (Again, 
we do not belittle ratepayers’ associations. 
We regard them as a valuable force, which 
would have still greater value if local 
authorities gave them better chances of 
knowing what goes on). It would be easy 
enough to decry the suggested ward 
councils, or the existing parish councils, 
or even, as we have seen at times, the 
councils of metropolitan boroughs, by 
comparison with the sweep and volume 
of the superior authority, and we hope the 
idea will not be stifled, either by prejudice 
in favour of the larger unit, or by the 
nagging criticism which rises so easily to 
official lips, pointing to this, that, and the 
other thing which will be done more 
efficiently by a body acting for a larger 
area. 


By C. W. L. JERVIS 








That way lies bureaucracy; the beam | 


which local government apologists 59 
often seem unable to behold in their own 
eyes, especially in the county and the 
county borough. It must be recognized 
that oligarchical local government js 
inevitable in a modern, largely industrial, 
community where multifarious public 
services have come to be expected, whilst 
at the same time public opinion has been 
conditioned against national admini- 
stration of those services, and in favour of 
processes by ballot box and caucus, for 
which the word “‘ democratic ”’ has been 
accepted as the conventional adjective, 
What we said at p. 34, ante, in connexion 
with an address by Professor R. C. Fritz- 
Gerald, is relevant here also. For our part, 
we approach the organization of local 
government with a primary wish: that 
it shall be carried on by elected persons 
who are known to their constituents; 
who can of their own knowledge teil 
their fellow-councillors what the local 
people want, and who regard themselves 
as responsible to their constituents, in- 
stead of its being left in the hands of 
officials at the county town or the city 
hall, under the nominal control of a body 
of councillors each of whom has so many 
constituents that to most of them he can 
be but a name. 


REGISTRATION BOOKS 


VOL, | 





Once again an attempt to invest the motor vehicle 
registration book with something resembling the status of a 
document of title has failed (Central Newbury Car Auctions 
Ltd. v. Unity Finance Ltd. and Another [1956] 3 All E.R. 
905.) The case involved the all too familiar facts. A 
“ personable stranger” arrived at the plaintiff's motor sale- 
room with a Hillman car and desired to buy a second-hand 
Morris car. It was agreed that the plaintiffs should sell such 
a Morris car to a finance company who would let it on hire- 
purchase to the “ personable stranger,” who gave his name 
as Cullis. The Hillman car was left in part exchange. The 
plaintiffs allowed Cullis to drive off with the Morris car and 
the registration book applicable to it. The Hillman car was 
on hire-purchase, Cullis had given a false name and address 
relating to himself and his supposed employers, and the 
finance company declined the proposal made to them by the 
plaintiffs. Three days later a man, probably Cullis but now 
giving the name of Ashley, arrived at a garage many miles 
from the plaintiff's place of business with the Morris car and 
its registration book showing upon it the name of “C. 
Ashley ” as the latest owner. There the car was “sold” for 
£200, the man receiving in exchange a crossed cheque in 
favour of “C. Ashley,” a cheque subsequently opened by the 
drawer. 


In these circumstances the original owners claimed the 
vehicle. By their amended defence, the first defendants 
pleaded that the plaintiffs, by their conduct, were estopped 





from denying the authority of Cullis to sell the car, because 
they permitted him, being a stranger to them, to take 
possession of the car and its registration book without having 
made any or sufficient inquiries about him and before he was 
accepted as a client by a hire-purchase company. This plea 
was stated by Hodson, L.J., thus: ‘“ What representation did 
the plaintiffs make by the unconditional delivery of the car 
together with the registration book to a stranger? ” Having 
observed that the registration book was not a document of 
title as defined by s. ! (4) of the Factors Act, 1889, His Lord- 
ship stated that “the mere handing over of a chattel to 
another does not create an estoppel and there will be no 
estoppel unless the doctrine of ostensible ownership applies, 
as for example, where the owner gives the recipient a docu- 
ment of title or, as has often been said, invests him with the 
indicia of ownership” . “in this case the plaintiffs 
did not give the thief the means to represent himself as the 
owner of the Morris car by handing him a document which 
stated the precise opposite.” The plaintiff succeeded. 


The dissenting judgment of Denning, L.J., is of great 
interest. He drew attention to the important distinction 
between the case of a true owner who had only been careless 
in the custody of his goods or had only consented to another 
having possession of them and the case where the true owner 
is induced to part with the property in the goods. “In s0 
stating the law I have in mind the classic distinction between 
obtaining goods by false pretences and larceny by trick. It 
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has long been accepted that if the goods had been obtained 
from the owner by false pretences he cannot recover them 
from an innocent purchaser: whereas if they have been 
obtained by larceny by trick he can. And the distinction 
between the two is that in obtaining by false pretences the 
owner intends to part with the property in the goods whereas 
in larceny by a trick he only intends to part with the custody 
or possession.” He thought it was quite plain that when the 
plaintiffs handed the Morris car to Cullis they intended to 
part with all their property in it “ Not to Cullis, of course, 
but only to the finance company, but that makes no difference 
; just as they (the plaintiffs) intended to take the 
property in the Hillman unto themselves, so at the same time 
they intended to part with the property in the Morris. Even 
now they do not mean to part with the Hillman or give any 
credit for it.” His Lordship later continued: “The point is 
brought home by the fact that they handed over the log book 
to Cullis. Everyone knows the log book is good evidence of 
title: see Pearson v. Rose and Young [1950] 2 All E.R. 1027. 
The wise owner keeps it at home or in a place separate from 
the car.” He considered that an original owner who handed 
over a car and log book to a stranger owed a duty to any 
person to whom the stranger might try to dispose of it. He 
would have found against the plaintiffs. 


It is interesting to notice that the evidential value placed 
upon a registration book by the Court is a great deal less 
than that placed upon it by the motor trade and the public 
who are inclined to regard a search in the hire-purchase 
register and production of a registration book as conclusive 
evidence of ownership. 


“Tt is quite true, as Croom-Johnson, J., pointed out, that in 
the motor trade a wise purchaser of a car asks that the 
registration book may be handed over too, as it is usually 
some evidence of bona fides unless the vendor has stolen both 
car and book at the same time. Since the keeper of the car 
is specifically instructed to keep the book in a safe place not 
in his car, a stolen car will not normally be accompanied by 
the registration book ” (ibid., per Hodson, L.J., at p. 1080). 
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Again, “The absence of a registration book when a car is 
being sold will naturally give rise to much inquiry ” (ibid., 
per Morris, L.J., at p. 1089). 


“To dispose of a car without the log book is as difficult 
as to dispose of land without the title deeds” (ibid., per 
Denning, L.J., at p. 1078). 


The case also demonstrates with alarming clarity the risks 
involved in the purchase of a second-hand car. All the safe- 
guards, such as they are, devised by the law and the motor 
trade, failed for one reason or another. The Morris car was 
registered with the Hampshire county council in the name 
of “C. Ashley ’” who had not signed his name on the space 
provided for the purpose in the registration book. The 
plaintiffs purchased the vehicle from Ashley through an agent 
and did not register themselves as owners. They had no need 
so to do so long as they were holding the car only for resale. 
“This is a considerable advantage to a dealer because it 
means that the registration book contains the names of fewer 
owners and is more valuable on that account” (ibid., per 
Denning, L.J., at p. 1070). The combination of circumstances 
enabled the “ personable stranger” to sign the book with 
the name “C. Ashley” in his own handwriting, a fact which 
added some corroboration of his supposed identity when the 
drawer of the crossed cheque removed one of the law’s 
safeguards by opening it. Steps could have been taken to 
inquire of the Hire-Purchase Institute whether the Hillman 
car was on hire-purchase. This was done by the “ buyer ” of 
the Morris car, but of course there was no entry, the finance 
company having declined the proposal and the plaintiffs 
having allowed Cullis to drive off with the car before the 
finance company had accepted the proposal. 


So long as the trade accepts as a document of title a log 
book which clearly states upon it that it is nothing of the 
kind, so will these expensive swindles occur and inevitably 
involve some honest and innocent person in heavy loss. 

It is suggested once again that the time is well overdue for 
the transfer of a motor vehicle to be as strict (yet as straight- 
forward) as the transfer of a British ship. 


SMOKE CONTROL AREAS 


Although some of the more important sections of the Clean 
Air Act, 1956, will not, we are told by the Ministry, come 
into force until 1958, quite a number of provisions were 
brought into effect (by S.I., 1956, No. 2022) on December 31, 
1956, and of these probably the most important and far- 
reaching are ss. 11-15, dealing with the declaration of 
“smoke control areas,” the more realistic name for the 
“smokeless zones ” of recent local Acts. It is the purpose of 
this article to make a few comments on this new power given 
to local sanitary authorities (the Public Health Act, 1936, 
definition of “ local authority ” is applied in effect by s. 31 (1) 
of the Act). 


(1) Definition of the Area. 


Obviously the first thing for any local authority to do, if 
they want to make an area order, is to review their district 
so as to decide how best—and where—to delimit the bound- 
aries of the proposed smoke control area. The main points 
are discussed in the Ministry Memorandum on Smoke 


Control Areas recently published, and the following matters ~ 


should be noted: 


(a) normally smoke control areas should not include areas 
that are likely shortly to become subject to slum 
clearance action ; 

(b) smoke control area orders do not really effectively 
deal with the problem of smoke from industrial build- 
ings; although the prohibition of the emission of 
smoke in s. 11 (2) applies to all buildings, the pro- 
visions for payment of grants apply only to domestic 
buildings ; 

(c) due notice should be taken of the prevailing winds 
and sources of pollution in neighbouring local 
authority districts ; 

(d) the local Advisory Committee of the Ministry of Fuel 
and Power should be consulted on the availability of 
“ authorized fuels” (see S.I., 1956, No. 2023); 

(e) the inclusion of a council housing estate or estates in 
a smoke control area should be effected if possible ; 

(f) some estimate of the cost of implementing the order 
should be computed as early as possible; it will be 
noted from the Memorandum cited that tables giving 











costs have to accompany the application for the 
Minister’s confirmation of the order ; 

(g) a detailed survey of the area must be undertaken, and 
local publicity and the giving of advance information 
will be essential. 


(2) Making of the Order 
The model form of order scheduled to the Ministry’s 
Memorandum should be used; exemptions (of buildings, 
fireplaces or classes of fireplaces) should have been carefully 
discussed with the Ministry in advance. Once the order is 
made, a notice ( in the form scheduled to the Memorandum) 
must be: 
(a) published in the London Gazette ; 
(6) published in the local press (two successive weeks’ 
issue in One newspaper will be sufficient); and 
(c) posted, and kept posted for six weeks, in a reasonable 
number of conspicuous places within the smoke 
control area. 


When the order is submitted to the Minister (submission 
may apparently be made before the expiration of the six 
weeks’ notice period), it must be accompanied by its map 
and three further copies of the order and the map, and by four 
copies of Tables I and II relating to fuels and costs, scheduled 
to the Ministry’ss Memorandum. When the notification 
procedure is complete, a certificate of due compliance will 
have to be forwarded to the Minister. The order must 
specify when it is to come into operation—para. 6 of sch. 1 
of the Act provides that this may not be a date earlier than 
six months from the date of confirmation by the Minister, 
and consequently the Ministry Memorandum requires that 
the date inserted in the order shall not be earlier than nine 
months after the submission of the order for confirmation. 


Once the order has been confirmed, no further notices have 
to be given, and this is no doubt one of the reasons why the 
Law Society are recommending that private solicitors should 
inquire of local authorities as to the existence or otherwise 
of a smoke control area order when acting for purchasers of 
property. 

(3) Implementation of the Order 

Once the order has been confirmed by the Minister, the 
hardest work for the local authority then commences, for 
such an order is not like some acts of a local authority which 
merely require someone else to do something, as a smoke 
control area order will rapidly become enforceable unless the 
local authority take active steps to implement s. 12, which 
empowers them to encourage works of adaptation to be 
carried out to fireplaces in private dwellings, and to pay 
grants towards the costs of such works of adaptation. Once 
the order has been confirmed, the local authority should be 
very active in giving advice to householders, and advising 
on adaptations and grant applications under s. 12. This 
should be planned carefully in advance as a “combined 
operation” by the officers of the council. Adaptations and 
advice should be made the primary responsibility of one 
officer—possibly a specially appointed public health officer 
who has specialized in smoke abatement, or in the smaller 
authorities, the task could- well be given to the building 
inspector or some other suitable officer in the surveyor’s 
department. In any event, however, close liaison must be 
maintained between all the departments of the council, 
clerk’s, treasurer’s, public health, surveyor’s, and housing 
manager's (if council houses are concerned) ; the implementa- 
tion of a smoke control area order must not be regarded as 
being the exclusive responsibility of any one department. 
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Cases under s. 15 (charities) should be considered separ. 
ately from the routine cases (which should, it is suggested, 
be left as far as possible to the officers), as most councils 
will probably wish to adjudicate on these cases themselves 
(or through a committee), on their individual merits. 


(4) Enforcement of the Order 

When the order has come into force, it will be a matter 
for the council’s public health department to enforce its 
provisions ; however, if the “ implementation ” stage (para. 3, 
above) has been carried out energetically, tactfully and 
thoroughly, not much enforcement should be required. 

Subject to any exemptions or limitations in the smoke 
control area order, or to any orders made by the Minister 
(under s. 11 (4) or s. 11 (7)), it will be an offence (see s. 11 (2)) 
for any smoke to be emitted from a chimney of any building 
within the smoke control area, provided the emission of 
smoke “was not caused by the use of any fuel other than 
an authorized fuel.” “Authorized fuels” is defined in the 
Smoke Control Areas (Authorized Fuels) Regulations, 1956 
(S.I., 1956, No. 2023), and they include coke, electricity and 
gas, and low temperature carbonisation fuels, etc.; it will 
obviously be important for the local authority to maintain 
liaison through the Ministry of Fuel and Power, to ensure 
that the merchants have adequate supplies of “ authorized 
fuels”. The section applies equally to a chimney serving the 
furnace of a boiler or industrial plant (see s. 11 (10)). 

Proceedings under the section should be taken against the 
occupier of the building, or the person having possession of 
the boiler or plant, but a prior notification in writing of the 
existence of the offence should have been served under s. 30, 
before proceedings are commenced. The maximum penalty 
for an offence under s. 11 (2) is a fine not exceeding £10 
(see s. 27 (2)). 


Even when ss. 19 and 20 of the Act have been brought into 
operation, no proceedings can be taken under s. 11 (2) in 
respect of smoke emitted from any railway locomotive engine 
or from any vessel (see s. 19 (3) and s. 20 (4)). 


Also under enforcement may be included the procedure of 
s. 12 (2), whereby the occupier or owner of a private dwelling 
may be compelled to carry out adaptations to private 
dwellings within the smoke control area. Such a notice may 
be served before the order has come into operation, but in 
practice most authorities will probably wish tc wait at least 
until a short time before the operative date, before serving 
compulsory notices. These notices should be signed and 
served in accordance with the usual provisions of part XII 
of the Public Health Act, 1936, and they will be subject to 
appeal under s. 290 thereof. Some care should be taken, 
therefore, in deciding whether the occupier or the ownef 
should be chosen as the recipient of the notice; where 
structural alterations are required, it will probably be 
reasonable to serve the notice on the owner, but if the works 
required are comparatively trivial, such as the alteration of 
the spacing of fire bars in a grate, or the provision of gas 
ignition for an open fire, it may be more reasonable to serve 
the notice on the occupier. In any event, the minimum 
works necessary to comply with the Act (i.e., “to avoid 
contraventions ” of s. 11 (2)) only should be specified in the 
notice ; para. 26 of the Ministry’s Memorandum will be par- 
ticularly useful here. 

If a notice served under s. 12 (2) is not duly complied with 
(and a reasonable time for compliance should be specified 
in the notice), the local authority may themselves carry out 
the work of adaptation and recover not more than three- 
tenths of their expenses reasonably incurred (after allowing 
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for not more than five per cent. by way of establishment 
expenses: Public Health Act, 1936, s. 292) in manner pro- 
vided for in Part XII of the Public Health Act, 1936, and 
they will have a charge on the premises under s. 291, ibid., 
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by way of security. Any such expenses that they are unable 
to recover (either in excess of three-tenths, or for some other 
good reason) from the person responsible will rank for 
exchequer contribution under s. 13 (1) (c). J.F.G. 


FERRIES 


By A. S. 


The word “ ferry ’’ can be used, quite accurately, to connote 
different though related things. Fortunately, its use in different 
senses (unlike the use of some legal and semi-legal expressions) 
can hardly cause confusion. It can refer to an object, which 
may be anything from a rowing-boat operated by one man 
carrying foot-passengers across a small river up to a large 
steamer capable of conveying vehicles, passengers, and goods 
across miles of sea. In law the word indicates the right to 
operate such a boat, and also a special sort of highway for 
all the Queen’s subjects paying toll (North and South Shields 
Ferry Co. v. Barker (1848) 2 Ex. 136), which may be described 
as the continuation of a public highway across a river or other 
water for the purpose of taking public traffic from the termina- 
tion of the highway on the one side to its recommencement on 
the other side: Letton v. Gooden (1866) 30 J.P. 677. A public 
ferry, however, is a highway of a special description and its 
termini must be in places where the public have rights, such 
as towns or vills, or highways leading to towns or vills. In 
the one case the grantee of the ferry has the exclusive right of 
carrying passengers, animals or goods by boat over a river or 
an arm of the sea from town to town; in the other, he has a 
similar right of carrying from one point to the other all who 
are going to use the highway to the nearest town or vill to 
which the highway leads on the other side: Huzzey v. Field 
(1835) 5 Tyr 855. 

The owner of a ferry must have a right to use the land on 
both sides of the water for the purpose of embarking and dis- 
embarking his passengers, but he need not have any property 
in the soil on either side (Peter v. Kendal (1827) 6 B. & C. 703) 
and the owner may be said to have a right to make a special 
use of the highway, although he does not have the occupation 
of the highway: R. v. Nicholson (1810) 12 East 330. It is not 
essential that the ferry owner should own the land on either 
side if he has the right of using that land for the purpose of 
the ferry: R. v. Great Northern Rly. (1849) 14 Q.B. 25. A 
ferry is not a servitude imposed upon a district or large area 
of land, and is wholly unconnected with the ownership or 
occupation of land: Newton v. Cubitt (1862) 6 L.T. 86. 

A ferry may exist across a tidal creek although at low tide 
it is possible to cross the creek on foot by means of a public 
causeway (Layzell v. Thompson (1926) 91 J.P. 89), and a floating 
bridge consisting of a vessel propelled by steam from one side 
of a river to the other and kept on its course by chains laid 
down across the bed of the stream is in substance a ferry and 
not a bridge: Ward v. Gray (1865) 29 J.P. 470. A ferry, in 
the sense of a right, is an incorporeal hereditament and must 
be transferred by deed, and a lease of it must also be by deed 
(Mayfield v. Robinson (1845) 7 Q.B. 486), and being a franchise 
and therefore a hereditament, a ferry is “lands” within the 
definition of s. 3 of the Lands Clauses Consolidation Act, 1845: 
R. v. Cambrian Rly. (1871) L.R. 6 Q.B. 422. 

A distinction for the purpose of classification may be made 
between (1) ancient franchise ferries, and (2) statutory ferries. 


FRANCHISE FERRIES 


A franchise ferry is an ancient ferry having its origin in 
Royal grant or licence or in prescription, which presumes a 
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Royal grant. There are very few cases known of an actual 
grant of ferry rights made by the Crown (see Pim v. Curell 
(1840) 6 M. & W. 234), and a claim to a ferry is usually estab- 
lished by prescription at common law or by presumption of 
a lost grant. The jury may presume that a ferry has a legal 
origin from a user of 35 years, and a variation in the amount 
of ferriage will not avoid the franchise, though the owner may 
be liable for extortion: Trotter v. Harris (1828) 2 Y. & J. 285. 
The grant of a ferry by the Crown is a valid grant, although 
made since Magna Carta, and a charter from the Crown grant- 
ing “ all our ferriages and passages ” over certain rivers conveys 
only ferries existing at the date of the grant and does not confer 
on the grantee the right to create new ferries over those rivers: 
Londonderry Bridge Commissioners v. M’ Keever (1890) 27 L.R. 
Ir. 464. 


A franchise ferry may be of two kinds; the more common 
type being known as a point to point ferry, being an exclusive 
right only to ferry persons coming along a public way to a 
landing place and desiring to cross to a landing place on the 
opposite bank and continue their journey along another public 
way: Hammerton v. Dysart (Earl) (1916) 80 J.P. 97. The 
other type of ferry is a vill to vill ferry, which is an exclusive 
right of ferriage from one vill to another throughout the area 
of the vills: General Estates Co. v. Beaver (1914) 79 J.P. 41. 
In the case of a point to point ferry the termini cannot be 
varied to any substantial extent; in a vill to vill ferry the termini 
may be varied within the limits of the vills: Hammerton v. 
Dysart (Earl), supra. 

The right to take tolls from customers is usually part of the 
franchise, provided it is founded on adequate consideration as 
between the public and the grantee, that is to keep up a boat 
for the passage over a stream not otherwise fordable; and the 
toll must be reasonable in amount, for where the tolls granted 
are outrageous, the franchise is illegal and void: Mayor of 
Nottingham v. Lambert (1738) Willes 111. A franchise ferry 
carries with it the right to take reasonable toll from the pas- 
sengers (Hale, De Jure Maris, cited in A.-G. v. Simpson (1901) 
85 L.T. 325, and Simpson v. A.-G. (1904) 60 J.P. 85, unless 
the ferry is toll-free by local custom, and within the limits of 
an ancient ferry no one is permitted to convey passengers 
across except the owner of the ferry. No one may disturb the 
ferry, which carries with it an exclusive right or monopoly, 
and in consideration of that monopoly the ferry owner is 
bound to have his ferry always ready: Payne v. Partridge 
(1691) 1 Salk 12. 

The owner of a franchise ferry has onerous duties to observe. 
He is under the obligation of always providing proper boats 
with competent boatmen and all other things necessary for the 
maintenance of the ferry in an efficient state and condition for 
the use of the public, and this he is bound to do under pain 
of indictment: Letton v. Gooden, supra. He must be prepared 
at all reasonable times to ferry those who wish to be ferried 
and cannot discriminate between passengers. He is, and must 
remain, a servant of the public: Hammerton v. Dysart (Earl), 


supra. 
If the owner of a franchise ferry fails to maintain it and 
keep it in repair, he is liable to indictment for misdemeanour 
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for this neglect, and the grant of franchise may be revoked 
by the Crown on scire facias or quo warranto and may be 
vested in another person, if he does not perform his duty: 
Peter v. Kendal, supra. The owner cannot suppress the ferry 
and erect a bridge across the river in lieu without licence and 
ad quod damnum. An action will, however, not lie against the 
ferryman for not keeping a boat for the purpose of the ferry 
unless some special damage ensues: Payne v. Partridge, supra. 
In A.-G. and Another v. Hudson, Hudson and Palmer (1899) 
A.C., unreported, it was decided that Medmenham Ferry on 
the Thames was an ancient franchise ferry for horses, carriages, 
and foot-passengers, and that the owner thereof was liable to 
maintain such ferry and that a highway existed on both sides 
of the ferry. In Pelly v. Woodbridge U.D.C. (1950) 114 J.P.N. 
666, the court refused to grant an interlocutory mandatory 
injunction to restrain the defendant council from discontinuing 
a public ferry. Subsequently, in A.-G., ex rel. Allen v. Colchester 
Corporation [1955] 2 All E.R. 124, it was decided that where 
a local authority, which owned the franchise of a public ferry, 
determined its operation on the grounds that the ferry was not 
extensively used and that the toll charged was insufficient to 
pay the ferryman’s wages, a mandatory injunction must be 
refused and a bare declaration would be of no service to the 
relator or other inhabitants, because it would be inequitable to 
compel the authority to work the ferry on pain of imprisonment 
or sequestration. 

The ferryman is liable if an injury is caused to passengers, 
animals, or goods because the ferry has not been kept in a 
proper state of repair: Dalyell v. Tyrer (1858) 5 Jur. N.S. 335; 
Willoughby v. Horridge (1852) 16 J.P. 761; Coote v. Lear 
(1886) 2 T.L.R. 806. The owner of a ferry for carriages is 
bound to convey carriages and their contents: Walker v. 
Jackson (1843) 10 M. & W. 161. If a ferryman surcharges 
his boat, then in case of necessity any passenger may cast the 
things out of the boat for the safety of the lives of the passengers, 
and the owners have their remedy against the ferryman. But 
if there is no surcharging and danger accrues only by the act 
of God and not through the default of the ferrymen, every 
one should bear his own loss: Mouse’s Case (1608) 2 Bulst. 
280. A ferry boat which continues to operate in time of fog 
takes upon herself the responsibility incident to such a course, 
and cannot set up public convenience against the probability of 
loss to life and property, and will be liable for damage done to 
other vessels with which she may come into collision, provided 
those vessels take the precautions required by law to warn her 
of their position: The Lancashire (1874) 2 Asp 202. 

Since a ferry is in the nature of a monopoly the owner is 
entitled to protect his exclusive right by action in the courts. 
The owner of a ferry has a cause of action in nuisance against 
any one who sets up a ferry either in the line of the ancient 
ferry or in another line of ferry so near as to make it an alter- 
native way of carrying between substantially the same points: 
Hammerton v. Dysart (Earl), supra, in which a ferry was set 
up across the Thames within a quarter of a mile from one of 
the termini of an ancient ferry. The House of Lords held that 
the owner of the old ferry had no cause of action since the 
new ferry carried a new and different kind of traffic, the bulk 
of which had been created by the erection of the rival ferry, 
and which, but for such ferry, would not have existed at all, 
that is, would not have increased either the profits or burdens 
of the owner of the franchise. In Newton v. Cubitt, supra, it 
was said that “if the public convenience require a new passage 
at such a distance from the old ferry as makes it to be a real 
convenience to the public, the proximity seems to us not 
actionable.”” Where a ferry connects two points, a person who 
uses the ferry from one point of the old ferry to a different 
point on the other side does not disturb the old ferry, provided 
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that it is not done fraudulently and as a pretence for avoiding 
the regular ferry: Tripp v. Frank (1792) 4 T.R. 666. A plaintiff 
can maintain an action for disturbance by proving that he was 
in possession of the ferry at the time the cause of action 
accrued; it is not necessary that he should show receipts of 
tolls from passengers: Peter v. Kendal, supra. 


A ferry owner cannot maintain an action for loss of traffic 
caused by a new highway by bridge or ferry made to provide 
for a new traffic, since the owner of a ferry has not a grant of 
an exclusive right of carrying passengers and goods across the 
stream by any means whatever, but only a grant of an exclusive 
right to carry them across by means of a ferry: Hopkins vy. 
Great Northern Railway (1877) 42 J.P. 229, over-ruling R. v. 
Cambrian Railway, supra. In Dibden v. Skirrow (1908) 71 J.P. 
555, where a bridge was constructed by private enterprise 
connecting the same highways as the ferry, so that the ferry 
owner lost all the income he used to receive by tolls, it was 
held that the bridge was not a disturbance of the ferry, and the 
ferry owner had no remedy. 


STATUTORY FERRIES 


The characteristics and limits of a statutory ferry are governed 
by the Act of Parliament establishing the ferry, and modem 
ferries owe their existence to their creation by statute; whether 
a local Act, conferring a right to maintain a ferry service, con- 
tains a grant of an exclusive ferry is a matter of its construction: 
Bournemouth-Swanage Motor Road and Ferry Co. v. Harvey and 
Sons (1930) 95 J.P. 9, which case also decided that a landing 
stage constructed by the plaintiffs under their private Act was 
the private property of the ferry company and that they were 
entitled to prevent any one from using it except in connexion 
with their ferry and on payment of the appropriate tolls. No 
action will lie for the disturbance of a ferry created by Act of 
Parliament if, according to the true construction of the Act, 
no obligation exists on the part of the ferry owner towards the 
public: Letton v. Gooden, supra. 


GENERAL ACTS AFFECTING FERRIES 


The Ferries (Acquisition by Local Authorities) Act, 1919, 
enables a local authority (defined as meaning and including a 
county council, council of a county or other borough, and an 
urban or rural district council), with the consent of the Minister 
of Transport and Civil Aviation, to purchase or accept the 
transfer of an existing ferry which is within the area of the local 
authority or which serves the inhabitants of that area. ‘* Exist- 
ing ferry ’’ means any ferry legally established by Act of Parlia- 
ment or otherwise at the date of purchase or transfer, and 
includes all boats.and other vessels, landing stages, approaches, 
plant and other property used in connexion with the ferry. 
Subject to the provisions of any Act of Parliament under which 
the ferry was established, and to the rights of any other persons, 
the local authority may work, maintain and improve the ferry 
and charge such tolls as were legally chargeable in respect of 
the ferry before the sale or transfer, or such other tolls as the 
local authority may determine with the approval of the Minister. 
The local authority may, with the Minister’s approval, free the 
ferry from tolls and shall have the same rights and liabilities 
which the owner of the ferry possessed or to which he was 
subject. Local authorities may join together for the purchase 
or acceptance, working, maintenance, or improvement of a ferry 
under the Act, or may contribute towards the expenses thereof. 
The local authority must make regulations with regard to the 
working of a ferry acquired under the Act for the protection 
from injury of passengers and the general public, and such 
regulations have to be confirmed by the Minister of Transport 
and Civil Aviation. 
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Where the Minister of Housing and Local Government has 
approved proposals under the National Parks and Access to 
the Countryside Act, 1949, relating to a long-distance route, 
which include proposals for the provision and operation of a 
ferry needed for completing the route, the highway authority 
for either or both of the highways to be connected by the ferry 
shall be empowered to provide and operate the ferry and to 
carry out such work and do all things as appear to them 
expedient for the purpose of operating the ferry. The high- 
way authority may also, with the approval of the Minister, 
make arrangements for any person to provide and operate the 
ferry and make such contributions as may be agreed with that 
person. These powers are not to be construed as conferring 
an exclusive right to operate a ferry and persons having such 
an exclusive right are protected (see further s. 53 of the National 
Parks, etc., Act, 1949). 

Mention should also be made of the Report (1948) ‘* Ferries 
in Great Britain ’ of the Committee appointed by the Minister 
of Transport, which recommended (inter alia) (1) that all 
ferries connecting trunk and classified roads should be treated 
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as part of the highway unless or until a permanent crossing 
is made available; (2) that such ferries should be freed from 
tolls; (3) that the law should be amended to permit the appro- 
priate highway authority to acquire ferries compulsorily; (4) 
that the expenditure incurred by highway authorities in acquir- 
ing, maintaining, improving and operating ferries should be 
grant-aided; (5) that the law should be revised to provide a 
simple uniform procedure by means of a ministerial order for 
the abandonment of ferries for which there is no further demand. 
These recommendations were accepted by the Government and 
new legislation on ferries is awaited. 


EXTINGUISHMENT OF FERRIES 


Neglect of duty by-the ferry owner does not ipso facto destroy 
the franchise of a ferry, but the Crown may repeal the grant 
or the owner may relinquish his interest in the ferry by surrender 
of the lease: Peter v. Kendal, supra. A ferry may be extin- 
guished by statute, e.g., where an Act of Parliament authorizes 
the substitution of a bridge or modern ferry for an ancient 
ferry: Cory v. Yarmouth and Norwich Railway (1844) 3 Hare 593. 


WEEKLY NOTES OF CASES 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Cassels and Lynskey, JJ.). 
January 17, 1957 
TRENT RIVER BOARD vy. SIR THOMAS AND ARTHUR 
WARDLE, LTD. 
River—Pollution—Sample taken of water discharged from factory 
premises—No analysis made of sample—Evidence of biologist as 
to effect on fish—Salmon and Freshwater Fisheries Act, 1923 
(13 and 14 Geo. 5, c. 16), s. 8 (1)—River Boards Act, 1948 (11 
and 12 Geo. 6, c. 32), s. 15 (2). 

Case STATED by Staffordshire justices. 

An information was preferred at Leek magistrates’ court by the 
appellants, Trent River Board, against the respondents, Sir Thomas 
and Arthur Wardle, Ltd., dyers and chemical manufacturers, charging 
them with unlawfully causing to flow into a tributary of the River 
Churnet liquid matter to such an extent as to cause the river to be 
poisonous or injurious to fish, contrary to s. 8 (1) of the Salmon and 
Freshwater Fisheries Act, 1923. 

The justices found that the respondents’ works included a sodium 
store surrounded by a yard which was drained by means of a pipe 
into a dyke which was a tributary of the River Churnet. On April 8, 
1956, a number of dead trout, grayling and other fish were found 
in the river at a point three or four miles downstream from the 
respondents’ works. On that day some form of liquid was being 
discharged from the sodium store into the dyke. A water bailiff 
employed by the appellants took a sample of liquid as it fell from 
the pipe, but the requirements of s. 15 (2) of the River Boards Act, 
1948 (which provides that the result of any analysis of a sample 
taken under the section shall not be admissible in evidence unless 
the person taking it has delivered one part of it to the occupier of 
the land, retained one part, and submitted one part to the analyst) 
were not complied with. 

‘It was contended by the appellants that they were entitled to call 
the evidence of a qualified biologist as to the effect on fish of immer- 
sion in water containing part of the sample. The justices refused 
to admit this evidence, and dismissed the information. The appellants 
appealed. 

Held, that it was open to the prosecution to prove their case in 
any way they chose; the justices were wrong in excluding the evidence 
of the biologist; and the case must be remitted to them with that 
intimation. 

Quaere, whether s. 15 (2) applies to prevent the giving of evidence 
of the result of a chemical analysis of the sample. 

Counsel : Squibb, Q.C., and Nigel Robinson, for the appellants; 
Simon, Q.C., and Da Cunha, for the respondents. 

Solicitors: Kingsford, Dorman & Co., for John Hirst, Nottingham ; 
Cunliffe & Mossman, for Knight & Sons, Newcastle-under-Lyme. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law). 


January 16, 1957 
BIRKETT v. McGLASSON’S, LTD. AND ANOTHER 
Fisheries—Salmon—Close season—Salmon kept during close season for 
sale after it—Salmon and Freshwater Fisheries Act, 1923 (13 and 
14 Geo. 5, c. 16), s. 30 (1), (2). 


Case STATED by Carlisle justices. 

At Carlisle magistrates’ court informations were preferred by the 
appellant, Birkett, charging the respondents, McGlassons’s, Ltd., 
fishmongers, and Thomas Anthony Beattie, the managing director of 
the company, that on January 31, 1956, they had in their possession 
for sale 21 salmon, contrary to the Salmon and Freshwater Fisheries 
Act, 1923, s. 30. By s. 30 (1) “No person shall buy, sell, or 
expose for sale, or have in his possession for sale any salmon... 
between August 31 and February 1 following. (2) If any person 
contravenes this section he shall be guilty of an offence against this 
Act.” 

It was established at the hearing that between January 16 and 26, 
1956, 21 salmon were lawfully caught in the River Eden by rod 
and line. The fish were deposited with the fishmongers on terms 
that, if the fishermen did not require them to return the fish 
before February 1, the fishmongers were at liberty to dispose of the 
fish by way of sale as agents for the fishermen. On January 31 the 
fish were consigned to London for. sale on an agency basis. The 
fishmongers did not seek the authority of the rod fishermen before 
dispatching the salmon. They broke their bailment. The fish arrived 
in London on February 1. The Fishmongers Company intercepted 
them and sold them, and held the proceeds pending some order of 
the court. 

The justices were satisfied that there was no intention on the part 
of the respondents to sell the fish before February 1, and, accordingly, 
they dismissed the informations and the appellant appealed. 

Held, that s. 30 was concerned only with sales which took place, 
or were intended to take place, during the close season; the section 
meant that a person must not have the fish in his possession for a 
sale during the close period; if there was any possession in the 
present case, there was no possession for sale by the respondents 
within the close period; and, therefore, the justices had come to a 
right conclusion and the appeal must be dismissed. 

Counsel: Paull, Q.C., and Shorrock, for the appellant; Maurice 
Jones, for the respondents. , 

Solicitors: Boxall & Boxall, for Oglethorpe & Hough, Keswick; 
Charles Russell & Co., for Harston & Atkinson, Carlisle. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law). 


RIGBY v. WOODWARD 
Magistrates—Case Stated—Evidence by co-defendant against defen- 
dant—Refusal to allow defendant’s solicitor to cross-examine 
co-defendant—Magistrates’ Courts Act, 1952 (15 and 16 Geo. 6 
and | Eliz. 2, c. 55), s. 87. 

Case STATED by Reading justices. 

At Reading magistrates’ court an information was preferred by 
the respondent, Charles Woodward, a police officer, charging the 
appellant, David Stanley Rigby, and one Q. with unlawful wounding. 

The allegation of the prosecution was that the appellant and his 
co-defendant attacked an American airman in a public convenience 
by hitting him with a bicycle chain. Q. went into the witness box 


on his own behalf, and in his evidence-in-chief stated that it was not 
he, but the appellant, who hit the airman. The appellant’s solicitor 
desired to cross-examine Q., but the justices refused to allow him 
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to do so. They stated as their reason for this course that they thought 
it was their duty, in considering the case against the appellant, to put 
out of their minds the evidence which Q. gave. The justices dismissed 
the information against Q., but convicted the appellant and sentenced 
him to six months’ imprisonment. 

By s. 87 of the Magistrates’ Courts Act, 1952, a conviction by a 
magistrates’ court may be questioned “ on the ground that it is wrong 
in law or is in excess of jurisdiction by applying to the justices com- 
posing the court to state a Case for the opinion of the High Court 
on the question of law or jurisdiction involved.” 

Held, that, though certiorari would ordinarily be the appropriate 
remedy in such circumstances, the remedy by Case Stated was 
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available to the appellant, as a radical departure from the well-known 
principles of justice and procedure made a decision given after that 
departure wrong in law; the justices were clearly wrong in stopping 
the cross-examination of a witness who had given evidence against 
the appellant; and, therefore, the court had no alternative but to 
decide the point of law in favour of the appellant and to quash the 
conviction. 
Counsel: 
respondent. 
Solicitors: Martin & Nicholson for M. Owen Wellbelove, Reading; 
Sharpe, Pritchard & Co., for G. F. Darlow, Town Clerk, Reading. 
(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at- Law). 


H. B. Grant, for the appellant; Wrightson, for the 


MISCELLANEOUS INFORMATION 


PROBATION FOMES AND HOSTELS: FLAT RATE 
In Home Office circular No. 196 dated December 28, it is stated 
that the rate for the hostels has been reduced to £1 15s. a week, and 
that for the homes increased to £3 4s. 9d. for the year beginning 
April 1, 1957. 


FOOD HYGIENE REGULATIONS 

The peeling of shrimps, prawns and onions by outworkers will be 
allowed to continue after January 1, 1957. This is the effect of the 
Food Hygiene (Amendment) (No. 2) Regulations, 1956 (S.I. No 
1984), made by the Minister of Health in conjunction with the Minister 
of Agriculture, Fisheries and Food, which provide for continuation 
till January 1, 1958. The existing prohibition on the preparation and 
packing of other foods by outworkers is unaffected. 


ART IN TOWN AND COUNTRY PLANNING 


A conference arranged by the Royal Society of Arts attended by repre- 
sentatives of 100 organizations was held in London recently to consider 
“ Perils and Prospects in Town and Country.” The Minister of Housing 
and Local Government (Mr. Duncan Sandys) in opening the conference 
(we quote from the Manchester Guardian) said the chief peril was 
indifference to our heritage from the past and apathy about the 
contribution we make to the future. He emphasized that art was 
no longer a matter that could be left to a few rich patrons; it was 
a matter in which the nation must play a full part. As he pointed 
out, it is only the local authorities, industry and commerce which 
can now build on any large scale and they must see their responsibility 
for assuming the mantle of the patrons of art. Above all, in his view, 
it was necessary to arouse and stimulate a sense of civic pride so that 
the people of Britain could take an active interest in the appearance 
of their towns and in the surroundings of important and interesting 
buildings. He suggested that the opportunity should be taken to 
introduce many more trees into the towns; trees could make up for 
many deficiencies in architecture. He was worried that a street or 
square nowadays was seldom planned as a single conception. There 
was a multiplicity of ownerships so when redevelopment takes place 
the pattern is set by one man who puts up one building. He objected 
however, to public ownership as that would not provide the freedom 
which was the essence of artistic progress. 

Varying views were expressed as to what was the solution of the 
problem. Dr. W. G. Hoskins, reader in economic history at Oxford 
University, thought that few planners had an acute sense of the past. 
But Sir Hugh Casson took a contrary view. Mr. Desmond Heap, 
president of the Town Planning Institute, was sure no legislation was 
needed but that all existing powers were not being used. 


WORKMEN’S COMPENSATION AND BENEFIT 
(SUPPLEMENTATION) ACT, 1956 


The object of this rather complicated little Act is to give relief to 
some 13,000 recipients of workmen’s compensation payments. It was 
pointed out by the then Minister of Pensions (Mr. John Boyd Carpenter) 
in moving the second reading of the Bill in the House of Commons 
that workmen’s compensation ended, so far as new cases are concerned, 
with the coming into force of the National Insurance (Industrial 
Injuries) Act, 1946, on July 5, 1948; and that the scheme introduced 
under that Act was completely different in its scope and basis from 
that previously existing under the Workmen’s Compensation Acts. 
Under the former procedure the maximum rates payable to a disabled 
employee was 40s. for a single man; 50s. for a married man with pre- 
accident wife; and 55s. a week for a married man with pre-accident 
wife and child. Even when allowance is made for the fact that in 
appropriate cases unemployability supplement and constant attendance 
allowance under the Act of 1946 could be paid in these cases there was 





still an unfavourable contrast with full rate of industrial injuries benefit 
of 67s. 6d. a week. 

Under the new Act, which only applies to a person who is incapable 
of work and likely to remain so incapable for a considerable period, 
an additional allowance at the rate of 17s. 6d.a week may be granted. 
This will bring his total allowance to 57s. 6d. a week for a single man; 
67s. 6d. for a married man with a pre-accident wife; and 72s. 6d. for 
a married man with pre-accident wife and child. 

The Act came into operation on August 28, 1956. 


FAMILY ALLOWANCES AND NATIONAL INSURANCE ACT, 
1956 


This Act increases to 10s. the rate of family allowance payable in 
respect of the third and subsequent children in a family but leaves the 
rate for the second child at 8s. It also extends to 18 the age at which 
family allowance is payable while children remain at school or are 
apprenticed. It was stated in the House of Commons that apprentice- 
ship will be considered as de facto even if it is not de jure. The allow- 
ance will be continued up to the age of 16 in the case of children 
suffering from mental or bodily illness or disability but who have been 
unable to continue at school. This is the age at which such children 
become eligible for national assistance in their own right. Because 
of the link between the Family Allowance and National Insurance and 
Industrial Injuries schemes the new upper age limits will also apply 
for the purposes of defining a child in connexion with the widowhood 
and dependency provisions of the latter schemes. 

The Act provides for the validation of certain marriages for purposes 
of family allowances and national insurance benefits. A marriage 
performed outside the United Kingdom under a law which permits 
polygamy must be treated for these purposes as a valid marriage if 
and so long as the authority by whom any question or claim falls to 
be determined is satisfied that the marriage has in fact at all times been 
monogamous. 

The Act also contains a provision which confers new powers on 
local authorities in carrying out their duties under the Children and 
Young Persons Acts. Where a child has been committed to the local 
authority as a fit person and it appears to the authority that it will be 
or may be for the benefit of that person so to do, the authority may 
allow the child to be taken over for a trial period by a parent, guardian, 
relative or friend, the court order remaining in force. If as a result 
of the trial it appears that the order is no longer necessary the local 
authority must apply to the court for the revocation of the order. If 
the trial is not successful the local authority must take the child back 
into care. So long as the child is in the care of a person other than 
the local authority he will count as being in a “ family,”’ for the pur- 
poses of the Family Allowances and National Insurance and Indus- 
trial Injuries schemes; and the parents will no longer be liable to 
make payments to the local authority under a contribution order of 
the court. Similarly, any sum payable to the authority under an 
affiliation order will cease to be due. The Home Office issued a cir- 
cular to county councils and county borough councils on July 30, 
1956, drawing attention to this new function which has been included 
in the functions for which the authority are required to establish a 
children’s committee under the Children Act, 1948. 

The provisions of the Act came into operation on varying dates, 
mostly during August, 1956, but the increase of family allowance 
operated from October 2, 1956, (the Family Allowances and National 
Insurance Act, 1956 (Commencement) Order, 1956 S.I. 1956 No. 
1072 (C.7)). 

It is estimated that the additional cost to the Exchequer in a full 
year will be about £12 million in respect of family allowances. The 
increased cost of benefits under the National Insurance (Industrial 
Injuries) Act, which will be borne by the Industrial Injuries Fund, is 
estimated to amount to £160,000 a year rising to £250,000 in 25 years’ 
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time; the net increase in the cost of benefits under the National 
Insurance Act, 1946, to be paid from the National Insurance Fund 
will be about £34 million a year for the next 10 years, after which it 
will decline. The House of Commons was told that consequential 
savings to the Exchequer on National Assistance as a result of the 
Act might initially be of the order of £14 million a year. 


ROAD CASUALTIES: NOVEMBER, 1956 

Five hundred and six people were killed on the roads of Great 
Britain in November and 5,105 seriously injured. There were also 
15,904 cases of slight injury, making a total for all casualties of 21,515. 

Compared with November 1955, the figures show eight fewer deaths 
and a decrease of 304 in the seriously injured. Slight injury cases 
decreased by 677 and there was thus an overall decrease of 989. 

November was the third successive month in which casualties were 
lower than in the corresponding month of 1955. But the totals for 
the 11 months to the end of November still show an increase over the 
same period of last year. Deaths numbered 4,875, an increase 
of 79; seriously injured 56,436, an increase of 649; and the slightly 
injured 185,766, an increase of 4,506 


BUCKINGHAMSHIRE WEIGHTS AND MEASURES 
DEPARTMENT 

The duties of those sometimes described as inspectors of weights 
and measures now cover a very wide field, and many of the chief 
inspectors are now known by that name without the additional words 
“of weights and measures.” In his annual report Mr. W. A. Daven- 
port, chief inspector of Buckinghamshire, recalls a suggestion he 
made some years ago that the title “*‘ The Chief Inspector’s Depart- 
ment” did not adequately indicate the nature of the duties adminis- 
tered. In his opinion, the title leads to confusion in the public mind, 
the question being asked “Chief Inspector of what?’’ His own 
suggestion is that the department should be known as the “ County 
Standards Department.” 

The complaint is sometimes made that in cases where test purchases 
of articles are made the methods of the agent provocateur are 
employed. Mr. Davenport refers to this matter and says “ In all cases 
where purchasing checks are made—and these are few in relation to 
the general volume of work of my department—the staff and any 
others who may be employed for this work on occasion, are meticulous 
in their approach to the trader so that at no time do they provoke the 
commission of an offence. In any case it is unusual that prosecution 
results from a first offence.” 

Seventy-five thousand, three hundred and twenty-nine articles of 
food were examined consisting of loaves of bread, butcher’s meat, 
milk and a great variety of pre-packed foodstuffs. Only 1°06 per cent. 
were found to be deficient in weight or measure. That strikes us as 
very satisfactory. An occasional incident shows, however, the value 
of the watch kept by inspectors. 

“ An inspector of weights and measures joined a queue outside a 
fruit shop and bought a basket of strawberries marked ‘ one pound’ 
which was found to be short weight. Fifty baskets of strawberries 
in the shop were examined and the majority of these were found 
to be short too. The shopkeeper was fined on two counts. And in 
another case when an inspector checked the weight of 159 loaves 
of bread on a delivery van he found 75 of them to be short weight. 
The baker was fined.” 

Mr. Davenport says that some years ago he had occasion to com- 
ment on the alarming state of the coal trade, at least so far as short 
weight was concerned, and is able to report a striking improvement. 
Housewives, it appears are reporting cases in which they suspect short 
weight, and it is hoped that they will continue to do so. The fact that 
suspicions turn out to be unfounded does not matter, the point being 
that those who might be tempted are less likely to commit fraud when 
they realize that they are being checked. In fact the percentage of 
short weight bags and loads was 5-54 for coal and 7-33 for coke. As 
to liquid fuel 5-72 of measuring instruments were found to be incorrect. 

Of automation Mr. Davenport remarks that it is nothing new in 
weighing and measuring practice. He gives instances of which these 
are two. “* For a number of years a weighing machine in Bucks. has 
been automatically weighing 90 tons of cement an hour in one- 
hundredweight bags and this is not an isolated case for in another 
instance in a bakery in the county 12,000 loaves of bread are automati- 
cally weighed daily—all untouched by hand.” Milk and eggs are also 
dealt with on a large scale automatically. 

The effect of electronic science in this department may be consider- 
able, as Mr. Davenport foresees. ‘“‘ The innovation and development 
of electronics in weighing and measuring devices is bound to have an 
effect on weighing and measuring practice no doubt in a limited way 
for the present and more likely in industry than in retail trade. The 
advantages of incorporating electronic devices in weighing and 
Measuring instruments is that safeguards can be incorporated which 
will automatically cut off an instrument in the event of any defect, 
thus practically eliminating short weight or measure.” 
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Dealing with food and drugs legislation, the report comments 
particularly on the question of the use of the word “‘ cream ”’ and the 
attempt to restrict its use. The object no doubt is to confine its use, 
subject to certain exceptions to genuine cream, being part of cows 
milk. ‘* Cream buns ” do not by any means always contain such creamy 
Pastrycooks, says Mr. Davenport, have for many years offered under 
this description a substance of variable quality whose one definite 
attribute is that despite its appearance it does not originate from milk. 
One consequence is that when cakes containing the genuine article 
do appear, the seller is obliged to make the difference clear by emphatic 
language such as “ real, rich dairycream.”’ It is argued, on the other 
hand, that the public is well aware of the normal practice and approves 
of it without being deceived by it. Under the new provisions of the 
law, a pastrycook is not prevented from selling his traditional wares. 
He is simply forbidden to apply the term cream to any article contain- 
ing a substance that resembles cream but is actually something else. 

The standard of milk has been satisfactory. Of 1,193 samples, 
apart from four cases in which there were prosecutions, only 19 were 
low in butter fat and 10 in solids-not-fat but were nevertheless 
unadulterated and genuine milk as produced by the cow. As to con- 
tainers, Mr. Davenport writes “* The suitability of a glass bottle as a 
milk container is open to challenge. With modern manufacturing 
methods there seems no reason why this danger should be tolerated. 
Plastic containers or disposable waxed cartons are in constant use for 
other foodstuffs. Why not for milk?” 

Mr. Davenport considers the legislation relating to fertilizers and 
feeding stuffs to be unsatisfactory, and gives the following as his 
reasons. 

(1) Legal proceedings cannot be taken against a seller after the 
goods have left his premises. 

(2) It is difficult to take proceedings against a merchant or retailer 
having regard to the special defence that he took all reasonable pre- 
cautions and had no reason to suspect an infringement of the Act, and 

(3) It is not necessary for the manufacturer to mark the goods with 
the statutory particulars until the actual moment when the goods are 
leaving the premises, and the inspector has to be there at that particular 
time to take a sample under the criminal provisions of the Act. 


OUTSTANDING DEBT OF LOCAL AUTHORITIES AT 
MARCH 31, 1956 

This return was prepared by the Institute of Municipal Treasurers 
and Accountants and although it does not include all county districts 
it gives a picture of the extent of local authority debt which may be 
quite startling to the layman, particularly if he looks at the comparable 
figures of 1948-49. 

Total net debt of the authorities quoted amounted at March 31 
to £3,400 millions of which £1,372 millions was owed by the county 
boroughs, and £1,237 millions by the county districts. The share of 
the county councils (excluding London) was relatively small at £299 
millions and in fact it is interesting that the county of London, with 
debt of £240 millions, owed nearly as much as all the other counties 
combined. 

Since March 31, 1949, total debt has, of course, grown enormously, 
the table shows for county boroughs, as an example, where the changes 
have occurred :— 














| | | Debt raised | 

\ | to advance | 

| to other 
March 31 Trading | Housing | Social |L.A.sand_ | Total 

| Services | | Services for 

| | | transferred | 

| services | 
fm | £m | fm | £m £m | £m 
1949 | 114 | 339 | 124 124 | 701 
1956 135 | 851 307 79 | 1,372 
Increase| 21 | S12 | 183 | (Dec.)45 | 671 


The credit squeeze and the high cost of present day borrowing 
are slowly forcing up the average rate of interest paid on local 
authority loans: the average for all authorities quoted was 3-62 
per cent. for the year 1955-56. 

Close on £50 millions was owed on bank overdraft: it will be 





interesting in the next return to see whether this figure will have been 
reduced by the continuing credit squeeze. Unless revenue balances 
have also been allowed to run down no great difference may be seen, 
because in many authorities there is no overall debt to the bank as 
revenue cash in hand cancels overdrawn capital accounts. 

In relation to methods of borrowing a comparison of the amounts 
held by individual authorities by way of what are described as “* other 
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loans” (which include short loans) show considerable diversities of 
practice. There is no doubt that skilled treasurers and shrewd finance 
committees have in the past, and can still, make advantageous use of 
loans repayable at very short notice; and although the favourable 
differential in the interest rate which was previously one of the main 
advantages of this form of borrowing has been largely reduced such 
loans still confer the advantage of extended fluidity and the opportunity 
of exercising judgment about the right time to fund. 
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At the date of the return the proportion of debt owing to the Public 
Works Loans Board represented 59 per cent. of the whole. Because 
of the policy of driving local authorities into the arms of com- 
mercial mortgagees this proportion will no doubt continue to 
diminish. 

The return is attractively printed and worthy of detailed 
study. 


PERSONALIA 


APPOINTMENTS 

Mr. Justice Ormerod has been appointed a Lord Justice of Appeal, 
to succeed the late Sir John Edward Singleton. Lord Justice Ormerod 
is 66 years of age. After serving in the first World War he practised as 
a solicitor at Blackburn until 1924, when he was called to the bar and 
joined the Northern circuit. He was appointed a county court Judge in 
1944 and after two years in Leeds served several Lancashire towns as 
Judge of No. 5 circuit. He was appointed a High Court Judge in 1948. 


Mr. Gilbert James Paull, Q.C., has been appointed a Judge of the 
High Court and the Lord Chancellor will assign him to the Queen’s 
Bench Division. Mr. Paull, who is 60 years of age, has been recorder of 
Leicester since 1944. 

Mr. N. J. L. Brodrick has been appointed recorder of Penzance, 
Cornwall. 

Mr. R. E. A. Elwes, Q.C., has been appointed chairman of the 
Bedfordshire quarter sessions. Mr. J. G. S. Hobson has been 
appointed deputy chairman in succession to Sir Seymour Karminski. 

Judge Geoffrey W. Wrangham has been appointed to Hull and 
East Riding circuit in succession to Judge Frank Kingsley Griffiths, 
who retired on January 2, last. Judge Wrangham, who has been for the 
past six years Judge at Leicester county court and its nearby areas, 
is a special divorce commissioner and a former recorder of York. He 
took up his appointment on January 21. 

Mr. A. C. Phillips, Sudbury, West Suffolk, borough coroner, who 
has been clerk to Sudbury magistrates for the past 20 years, and of the 
Boxford and Hadleigh courts for the past two years, has been 
appointed clerk to the justices for the new divisions of Cosford and 
Sudbury and Melford, which come into being on April 1. 

Mr. H. H. Thomas, who is at present town clerk and borough 
accountant at Bishops Castle, Shropshire, has been appointed to 
a similar post with Brackley, Northants., borough council. He succeeds 
Mr. S. Morris, who is leaving Brackley about mid-February to become 
town clerk and borough accountant of Ruthin, as announced in our 
issue of January 12, last. Mr. Thomas will commence his new duties on 
April 1. He is 36 years of age, and is married with one child. He served 
in the R.A.F. from 1939 to 1945. 

Mr. Roland Wakefield Russell has been appointed clerk to Tetten- 
hall, Staffs., urban district council. He succeeds Mr. G. V. Corney, who 
has been appointed Local Government Commissioner in British 
Guiana. Mr. Russell has been deputy clerk to Sidmouth, Devon, 
urban district council since March, 1948. He was educated at the 
Universities of Birmingham and London and has obtained the Public 
Administration (Birmingham) Diploma—accepted as graduate degree 
in Public Law and Administration by London University. During 
the last War he served in the Royal Fusiliers. 

Superintendent William Thomas Davis, deputy chief constable of 
Doncaster, Yorks., has been appointed chief constable with effect 
from March 3, next. Superintendent Davis commenced his service in 
1927 as a patrol constable in the Doncaster borough force and has 
served 29 years in all. He was appointed deputy chief constable on 
January 11, 1950. 

Mr. L. C. Alexander, LL.B., assistant solicitor to the urban district 
council of Ruislip-Northwood, Middlesex, has been appointed deputy 
town clerk of the borough of Dartford, Kent. Mr. Alexander was 
formerly with St. Marylebone metropolitan borough council. 


Mr. E. J. Andrews, at present temporary assistant solicitor in the 
town clerk’s office of Smethwick county borough council, has been 
appointed assistant solicitor in the office of Mr. S. R. H. Loxton, 
O.B.E., M.A., town clerk of Shrewsbury, Salop. He succeeded 
Mr. A. F. Parsons, who left on January 31 to take up an appointment 
as assistant solicitor in the town clerk’s department of Chester county 
borough council. Mr. Parsons had been assistant solicitor at Shrews- 
bury since March, 1954. 

Mr. Anthony Caffyn has been appointed second assistant to Mr. 
Charles W. Odell, clerk to Ramsgate, Kent, borough justices, as from 
January 7, last. The previous occupant of the position was Mr. Roy 
Craker, who has been appointed senior clerk in Billericay and Orsett 
petty sessional division, Essex. 


RETIREMENTS 

Mr. John Warren, general secretary of the National and Local 
Government Officers’ Association, has announced his intention of 
retiring after the Association’s annual conference in June. He is 61. 
Mr. Warren started as a junior with Birkenhead. Cheshire, corporation in 
1911, and then he became successively assistant solicitor at Birkenhead, 
clerk to Newton-le-Willows, Lancs., urban district council, and town 
clerk of Slough, Bucks. He was for six years an external lecturer in 
public administration at Liverpool University and has published 
five books on local government. 

Mr. James A. Dargie, assistant chief constable of Northumberland 
county constabulary, has retired. He has been succeeded by Superin- 
tendent Gordon W. Brown, formerly chief clerk at Morpeth police 
headquarters. Mr. Dargie has been assistant chief constable since 
1948 and has been in the force since 1919. During his service he was 
inspector in charge of Whitley Bay, superintendent in charge of 
Wallsend and superintendent chief clerk at headquarters. 

Mr. J. E. Hughes, Anglesey county treasurer, is to retire on April 
30, after 45 years’ service in the finance department. The county 
council have appointed Mr. A. I. Peake, deputy county treasurer, to 
be his successor. 

Mr. Maurice V. Evans, solicitor, of Ruabon, is to retire from the 
office of coroner for East Denbighshire because of pressure of other 
work. He had notified the county council of his intention to retire 
at the end of last year, but at their request has agreed to continue 
until the end of March. Mr. Evans has been connected with the office 
of coroner for 50 years, having served the late coroner, Mr. Llewelyn 
Kenrick, as clerk, from his appointment in 1906. He was appointed 
deputy coroner in 1924, and became coroner nine years later. Mr. 
Evans will remain clerk to the Ruabon justices, and will continue in 
practice as a solicitor with his partner, Mr. Stanley Williams. 


OBITUARY 

Dr. Herbert Woodhouse, a former clerk of the peace for Hull, 
Yorks., has died at the age of 97. Dr. Woodhouse retired a few years 
ago, after more than 50 years’ service. At Cambridge he took his 
B.A. in 1882 with honours in classics, gained his LL.B. in 1884 and 
his doctorate the following year. He began his legal career at Hull in 
1885, when he became articled to his brother, the late Sir James 
Woodhouse, who subsequently became the first Lord Terringon. 


THE WEEK IN PARLIAMENT 
From Our Lebby Correspondent 


The Maintenance Agreements Bill has been presented in the House 
of Commons by Mr. D. M. Keegan (Nottingham S.). It gives effect 
with modifications to certain recommendations made by the Royal 
nn on Marriage and Divorce in paras. 726 to 733 of their 

eport. 

Clause 1 provides that maintenance and separation agreements 
made between the parties to a marriage, including agreements made 
before the Bill comes into operation, are to be valid and enforceable 
notwithstanding any provision purporting to restrict the right of 
either party to apply to the court for a maintenance order, though that 
provision itself will be void, as it is at present. The court’s power to 
make a maintenance order notwithstanding the existence of the agree- 
ment will be unimpaired. 

Subsection (3) enables the High Court or, in appropriate cases, a 
magistrates’ court to increase, reduce, cancel or otherwise vary the 
financial provision made by the agreement, or to insert financial pro- 
vision in a separation agreement which does not contain any, as the 
court may think just in the event of any change in the circumstances 
in the light of which the agreement was made or if the agreement does 
not make proper financial provision for any child of both parties. 

Clause 2 enables the High Court to vary an agreement providing 
for the continuation of maintenance payments after the death of one 
of the parties thereto on an application made by the survivor : on 
such an application the court may make any order which it has power 
to make under subs. (3) of cl. 1. 
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JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, FEBRUARY 2, 1957 


“THE BRIDE WORE—” 


It is always a pleasure to see The Times, the Thunderer of 
Printing House Square, “ pack clouds away and welcome day;” 
to watch the furrows smooth themselves out and disappear from 
that majestic brow; to observe those forbidding features relax 
into something resembling a smile. There was a time when the 
reader who (in Galsworthy’s phrase) “‘ opened The Times with 
that rich crackle which drowns all lesser sounds ”’ scanned its 
impassive columns from end to end without hope or desire of 
finding any light relief at all—anything to induce even the 
flicker of an eyelid, let alone the braying vulgarity of a hearty 
laugh. Gradually there has come about a change: first the 
Fourth Leader, witty, but still elegant and urbane; next the 
“ Special Article ”—not the two columns of wisdom occupying 
pride of place on the Leader Page, but the other, in close proxi- 
mity to the Court Circular which, like some gracious chaperone, 
seems to vouch for its suavity and good breeding. For the rest, 
such mild double entendre as may be permissible without up- 
setting the proprieties creeps into an occasional headline, which 
the censorious can still read with a straight face if they feel so 
inclined. The general impression one receives is that the British 


Lion, though loftily scornful of the circus tricks performed by - 


its cubs in the lesser dailies, is not perpetually roaring, but can 
sometimes be persuaded to curl up cosily on a rug in front of the 
fire. 


Between the eighteenth-century traditionalism of Printing 
House Square and the glass-and-chromium up-to-dateness of 
Fleet Street there is a great gulf fixed; and nowhere is that gulf 
wider or deeper than in the regions of the law. The Times is no 
respecter of persons, and its representative will devote himself to 
reporting an application in the Divisional Court for certiorari 
against a rent tribunal or, in the Privy Council, an appeal upon 
some obscure point of ecclesiastical law, with as must zest as, or 
more than, he will apply to the piquant items of evidence in an 
action for defamation, involving some well-known political 
figure, or the vigorous observations of a Divorce Judge upon the 
character and conduct of a correspondent heretofore celebrated 
for his activities in some more public réle. The journals that 
count their readers in millions are more interested in persona- 
lities than in points of law, and the significance of a decision on a 
difficult sub-clause in the Settled Land Act, 1925, or the con- 
struction of a prolix proviso in a charter-party, is apt to receive 
less detailed attention than the trivialities, revealed in the 
witness-box, surrounding the private life of a radio-comedian or 
a dance-band leader. 


To those accustomed to this contrast in journalistic habits 
The Times law report in the present case of Eric Winstone 
Orchestras Ltd. v. Dors and Another contained some startling 
innovations. No disrespect is intended to the learned Judge if 
we remark that his bland admission, at the opening of the 
hearing, of judicial ignorance as to the professional activities 
and, indeed, the very existence of the defendant was only to be 
expected of him; nor is it surprising tnat this should have been 
avidly seized upon, duly misunderstood and conspicuously 
“featured,” in the usual way, in certain evening newspapers. 
Both they and The Times reported a good deal of the defendant’s 
evidence, both “‘ in chief” and in cross-examination, with some 
striking contrasts in the prominence and liveliness of headlines. 
True to its tradition of self-abnegation in that respect, The Times 
resisted the grosser temptations offered by such a question as— 
“You were Britain’s most glamorous film-star?”’ 

Something, however, must have happened to the author of 
The Times law report which, on four successive days, included the 
following titbits: 





January 15—‘* Miss Dors, who gave her married name of 
Diana Mary Hamilton when she went into the witness-box, 
said...” 


January 16—** Miss Dors (wearing today a grey costume and 
black beret), continuing her evidence, said . . .”’ 

January 17—* Today, for the fourth day of the action, Miss 
Dors wore a white coolie hat and a loose-fitting, champagne, 
heavy grosgrain coat over a mink-trimmed dress with 
three-quarter length sleeves.” 

January 18—** Today, for the fifth day of the hearing, Miss 
Dors wore a grey tweed coat with a lemon angora beret.” 


What hit this reporter so hard between the first and second 
instalments quoted above? Was he so bewitched by the 
glamorous creature in the witness-box that he forgot the alleged 
breach of contract, the defamatory innuendo, and all the rest of 
it, and was reduced to gazing, open-mouthed, at what he saw? 
Did he exchange réles with the female sub-editor of the Social 
and Personal Column for part of the fourth day, or did some 
part of her output spill over into the law report? The increasing 
subtlety of detail in sartorial description seems to indicate that 
the man of law, realizing his own inadequacy for the reporting 
of essential features of the case, took counsel with a connoisseur 
well-versed in such specialized matters. 


There is, of course, another possible inference, but we hesitate 
to draw it. Can it be that The Times is following some of its 
contemporaries into the kind of journalistic style characterized 
by the late H. W. Fowler as “ the determinedly picturesque? ”’ 
If that be the true explanation the sober diction of our law reports 
will be brightened up indeed. Perhaps we shall one day see 
some learned judgment in the J.P. Reports prefaced by some 
such introductory words as these: 


“IT popped into the Q.B.D. yesterday to hear Mr. Justice Sweet 
deliver his long-awaited judgment in the case of Lolly v. Pops. 
His Lordship was wearing a snappy black vicuna jacket with striped 
trousers in the style of 1910. Laughed Lady Sweet, his plump, 
good-humoured wife— I gave away a suit just like it to a man at 
the door, before the First War, in exchange for an aspidistra.’ 
There was nothing Edwardian in yesterday’s proceedings. Said the 
Judge, stretching his legs comfortably on the bench, and tilting his 
wig at a rakish angle over his left eye: ‘In this action I am asked 


A.L.P. 


to decide... 
PARLIAMENTARY INTELLIGENCE 


Progress of Bills 


HOUSE OF LORDS 
Tuesday, January 22 
So.icitors’ BiLt—read 2a. 
HOUSE OF COMMONS 
Tuesday, January 22 
Customs Duties (DUMPING AND Sussipigs) BiLL—read 2a. 
Friday, January 25 
CHEQUES (No. 2) BiLt—read la. 


NOTICES 


The next court of quarter sessions for West Kent will be held on 
Monday, February 11, 1957, at the County Hall, Maidstone, 
commencing at 10.45 a.m. 

A course of three lectures on the Purposes of Criminal Punishment 
by Mr. Gerald Gardiner, Q.C., will be given at University College 
(Eugenics Theatre) Gower Street, W.C.1, at 5 p.m. on February 28, 
March 7 and March 14, 1957. At the first lecture the chair will be taken 
by Professor Dennis Lloyd, LL.B., M.A., Quain Professor of Juris- 
prudence in the University of London. The lectures are addressed to 
= of the university of London and to others interested in the 
subject. 

Admission is free, without ticket. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate, 


1.—Criminal Law—lInvalid order for costs to unsuccessful defendant. 

X is charged with embezzlement and is represented by counsel. 
On the day mentioned in the summons, the defendant with his solicitor 
and counsel appear but the prosecution are unable to proceed owing 
to the absence of a material witness. The case is accordingly adjourned 
for one month and X’s application for the costs of the adjournment is 
not granted, the bench stating that the costs will be considered when 
the hearing eventually takes place. 

A month later the case is proceeded with. After retiring the bench 
find the summons proved and sentence X to six months’ imprisonment 
but order the prosecution to pay £25 to the defendant in respect of 
the costs thrown away at the earlier hearing. 

It would now appear that the bench had no jurisdiction to make such 
an order in respect of costs. X therefore is bound to suffer financially 
considerably more than the bench had in mind when they imposed 
the sentence of imprisonment. 

1. As the magistrates appear to have exceeded their jurisdiction, 
is it open to X to apply to the High Court to quash the proceedings ? 

2. Is the High Court likely to uphold one part of the justices’ 
decision (namely the sentence of imprisonment) and disregard the order 
as to costs as being a complete nullity ? 

Are there any authorities giving direct guidance on such a point ? 
G. YoOrRKIST. 
Answer. 

We assume that the invalid order for costs was not recited on the 
warrant of commitment. It is difficult to forecast what the attitude of 
the High Court would be on an application to have the proceedings 
quashed. It is true that if justices have exceeded the maximum in 
passing sentence, the High Court will quash the whole proceedings 
and not substitute the maximum which the justices could have im- 
posed. In this case, we feel that the maxim utile per inutile non vitiatur 
would apply, and that only the invalid order would be quashed. On 
the other hand, the High Court might take the view that X is suffering 
more than the justices intended, i.e., that if they had realized that they 
had no power to award costs, the sentence would have been less. It 
should be pointed out that the prosecution might also wish to apply 
to the High Court to have the order for costs quashed, rather than 
simply to resist any attempt to make them pay the costs. We would 
answer the queries as follows :— 

(1) Yes. 

(2) and (3) See above. 


2.—Housing Act, 1936, s. 11—Undertaking by owner to take effect 
after current tenancy. 

It sometimes happens that when considering the condition of a 
dwelling the owner, while unwilling to give an undertaking to carry 
out works which will render it fit for human habitation, is desirous of 
retaining the building for use as a store of some kind. If the dwelling 
is occupied at the time the matter is being considered, is it open to the 
local authority to accept an undertaking in terms that, on its being 
vacated by the existing occupants, it shall not be used for human 
habitation, etc., etc. This appears to be straining the words of 
subs. (3). PorROx. 


119 


Answer. 


No, in our opinion. See 116 J.P.N. 815; 117 J.P.N. 371; 


J.P.N. 693 


3.—Husband and Wife—Wife certified patient in mental hospital— 
Discharge for maintenance payments. 

A, who has a maintenance order against her husband B on the 
ground of his wilful neglect to maintain, a short time ago became a 
voluntary patient at a mental hospital but I am informed by the 
hospital secretary that she has now become a certified patient. It 
would therefore appear that A is no longer capable of giving a proper 
discharge and that the proper course would be for the next of kin to 
apply for appointment as Receiver in Lunacy. 

Can you suggest any other method of dealing with the monies in 
hand so that they could be applied for the maintenance and benefit 
of A? HiLo. 

Answer. 

We agree with our correspondent’s proposal. For further informa- 
tion on this subject, we would refer to P.P.’s at 110 J.P.N. 72 and 113 
J.P.N. 491, the latter quotinga letter from the Courtof Protection on this 
point. 


4.—Licensing— Off-licence— Wine — Restricted by undertaking to 
* medicated wines *’—Waiver of undertaking—Procedure. 

Licensing justices, having (subject to the proper notice) been asked 

to grant an off wine licence in respect of a chemist’s shop did so only 





on the applicant’s giving an undertaking limiting sales to medicated 
wines. This undertaking was given and the grant was duly confirmed 
subject to the undertaking. It is now sought to approach the licensing 
justices with a view to vacating the undertaking. It is appreciated that 
the justices cannot attach a condition to the grant and have not done 
so. The grant is therefore that of a full off wine licence with a con- 
dition which the justices can only enforce by refusing to renew the 
licence if the undertaking is not observed. It is contended that to 
insist upon an entirely new application being made for an entirely 
new licence is not only unnecessary but an absurdity because the 
application will in fact be for something that is already in existence, 
as the original application that was granted was advertised as a full 
wine licence. Do you consider that the whole procedure must be 
gone through again or that it is sufficient in law to move the justices 
on reasonable notice to vacate the undertaking ? 

We would appreciate your advice on this subject. 

Answer. 

An undertaking limiting the scope of an off-licence is an extra-legal 
thing, and the best modern practice requires that it shall be given in 
writing in a form which includes a statement of the procedure to be 
adopted where it is sought that the undertaking shall be waived or 
varied. The advantage of this is that doubts such as are mentioned 
by our correspondent do not arise. 

In the absence of such a statement, it is customary, unless a contrary 
intention appears in the undertaking itself, for the undertaking to be 
treated as something between the licence holder and the licensing 
justices, and licensing justices usually regard it as within their sole 
discretion to waive it. The power of licensing justices to act without 
reference to the confirming authority, so far as we know, has never 
been challenged. 

We do not think that licensing law requires that a new licence shall 
be applied for in a case where the sole intention is to avoid the terms 
of an undertaking collateral to the current licence. 


NICHo, 


5.—Licensing— Registered| clubh—Wine committee making payment to 
proprietor for use of club room, etc-—Non-members taking meals 
—Legality. 

A client of ours, the owner of a private hotel, is forming a pro- 
prietary club. The club premises will consist of: a bar on the basement 
floor and two hotel lounges and the hotel dining-room on the ground 
floor. This wil! be recorded in the minutes of the first committee 
meeting. The club will be registered with the clerk to the justices. 
There will be a wine committee consisting of the elected members of 
the committee together with the secretary, and the rule of the club 
relating to the wine committee reads as follows: 

“The wine committee shall have sole control of all matters con- 
cerning the club’s supply of tobacco and intoxicating liquors and shall 
arrange the purchase thereof on behalf of the club and the supply 
thereof to members at such prices as shall so far as possible involve 
the club in no financial gain or loss after paying excise duty and all 
administrative expenses of the wine committee.” 

It is intended to supply grills and other food in the bar. 

Your advice is sought on the following points: 

(1) Are we correct in thinking that the expression “* administrative 
expenses of the wine committee ”’ includes a payment to the proprietor 
for the use of the club rooms, the provision of staff, etc., and can the 
amount of such payment be arranged between the proprietor and the 
committee. 

(2) Only members and their guests can of course be supplied with 


*intoxicating liquor and no one can become a member until he has been 


proposed and seconded and his name posted for 48 hours. It is 
anticipated that non-members may want to enter the bar for the 
purpose of eating only. If this was permitted, would it be a ground 
for striking off, in particular under s. 144 (1) (g) of the Licensing Act, 


1953? Such persons would not, of course, be admitted as members 
but would be admitted for the purpose of eating only. NEASTER. 
Answer. 

(1) Yes. 


(2) It is not a ground for striking the club off the register that non- 
members are admitted to any part of the club premises on condition 
that they are not supplied with intoxicating liquor. 


6.—Licensing—Special order of exemption—Fee for a succession of 
orders. 

For some time past certain licensees in the petty sessional division 
for which I am clerk have applied annually for an extension of hours 
for each Sunday during the period April 1 to October 31, to enable 
them to supply intoxicating liquor to anglers taking part in fishing 
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matches which are held in the vicinity of their licensed premises. 
It has been the custom, when the applications have been made, to issue 
a special order of exemption under s. 107 of the Licensing Act, 1953, 
and the previous corresponding enactments in respect of each Sunday 
and to charge a fee of 5s. for each order. 

The point has now been raised whether the above procedure is 
correct, or whether one special order should be issued to include all 
the Sundays during the period mentioned and one fee of 5s. only 
be charged for the order. 

Your opinion is desired on which is the correct procedure. 

O.Has. 
Answer. 

In our opinion, the proper fee to be charged is 5s. for each order 
(Magistrates’ Courts Act, 1952, sch. 4; and see 117 J.P.N. 832). 

The special order of exemption may be issued so as to refer to one 
special occasion or to more than one occasion. It is the order that 
attracts the fee and not the number of occasions specified in it. 

In our correspondent’s case separate orders have been issued in 
respect of each Sunday and a fee of 5s. has been charged for each 
order. In our opinion, this is correct. If, on the other hand, one 
single order were granted covering all the events which the magistrates’ 
court decided were special occasions spread over a period of nine 
months, this single order would attract a single fee of 5s. 


7=— and Servant—Truck Act, 1831—Agreed deduction for 
oots. 

After repeated consideration of applications from employees’ 
representatives, my council have not found it possible to incur the 
substantial additional cost involved in supplying boots to certain 
highways and parks employees, in addition to those for whom this 
equipment is already provided. As an alternative the employees 
have now asked the council to consider a deduction of 6d. per week 
from the wages of a substantial proportion of other staff, who are 
stated to have agreed to this deduction. All staff concerned are 
subject to the general conditions of service of the appropriate Joint 
Council for Local Authorities’ Services (Manual Workers). It appears 
that the Truck Act, 1831, prohibits any payments of standard rates 
of wages other than in the normal coin of the realm; it also appears 
that any agreement to the contrary would not be enforceable, and that 
the exceptions outlined in s. 23 of the Act do not cover the case. I shall 
be glad to know whether you have any experience of a similar problem, 
or can indicate any manner in which the deduction could be made as 
such without infringing the requirements of the Act. It is appreciated 
that voluntary payments could be made, but the difficulties of such a 
collection amongst the staff exceeding 600, of whom some 75 per cent. 
are stated to be in favour of the proposal, would be too great to 
render it a practical course. Ditty. 

Answer. 

We agree that s. 23 does not help here, and the conclusion is ines- 
capable that the suggested arrangement is illegal. The case of Pratt 
v. Cook, Son & Co. [1940] 1 All E.R. 410; 104 J.P. 135 (where s. 23 
would have applied if its formalities had been followed: hence the 
Truck Act, 1940) shows the danger. The workman had there enjoyed 
the benefit of the illegal arrangement for 15 years, and was held entitled 
to repudiate it and claim arrears of cash. We regret that we see no 
way of giving effect to the present proposal. 


8—Small Dwellings Acquisition Act, 1889—Council taking possession 
—Rights of second mortgagee. 

Practical Point 4 on p. 449 of Questions and Answers, 1938-49, 
deals with the position of the second mortgagee where an advance has 
been made under the Small Dwellings Acquisition Act, 1899. Where 
s. 5 has been operating and the local authority have taken possession 
of the house, it is provided by subs. (2) that they shall pay an agreed 
sum to the proprietor. Section 10 (3) defines proprietor as the 
purchaser of the ownership of the house or the person in whom the 
interest of the purchaser is for the time being vested. It is not clear 
from your above-mentioned answer whether these words were taken 
into account when the general rule as to payment of balances to 
second mortgagees was quoted in the answer. Accordingly your 
opinion is now sought on the following points:— 

1. Having regard to ss. 5 and 10, is the second mortgagee entitled 

to payment of any sum agreed for the purpose of s. 6 (2) (a) ? 
_ 2. Is it necessary for the second mortgagee to agree the sum which 
is to be paid over, or is it sufficient if the borrower agrees the figure 
and the council merely pay that sum to the second mortgagee without 
further ado ? 

3. If your answer to 2 indicates that the second mortgagee must 
agree the figure, and he fails to agree the figure which the borrower 
is prepared to agree, is the only course arbitration under s. 5 (2) (6) ? 

4. If your opinion is that the second mortgagee is entitled to the 
agreed sum, is he also entitled to any interest payable under . t, oe: 
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Answer. 
1. Yes, in our opinion. 
2. The second mortgagee should agree. 
3. Yes. In the case of a second mortgage, submission to arbitra- 
= is usually advisable. 
. Yes. 


9.—Tort—Flood precautions—Possible damage from diverted water. 
During the east coast storm and floods of 1953 part of this district 
was flooded. Arising out of the recommendations of the Report of 
the Departmental Committee on Coastal Flooding (The Waverley 
Report) my council are considering raising the level of the sea defences 
in the centre of the town by the erection of a wall along the promenades 
to a height which should prevent, to a certain extent, over-topping 
by the sea. At various points access would have to be allowed through 
the wall, and the openings would need to be blocked temporarily at 
times of heavy seas. I am concerned as to the liability of the council 
in the event of another storm comparable with that of 1953 if, as a 
result of the erection of the wall, the course of any sea waters pene- 
trating the defences was altered and damage was caused to properties 
which were unaffected in 1953. For example, waters might be diverted 
around the ends of the wall or they might come through in greater 
strength by the breaching of one of the access openings. In practice, 
it would be almost impossible for anyone to prove that damage had 
been sustained solely as a result of the erection of the wall, but I 
should be grateful for your views as to the council’s liability. 
CERNEB. 


Answer. 

We agree with you about the practical difficulty of proof. Apart 
from this the council will be acting either in pursuance of statutory 
powers, or in the exercise of a normal right of ownership if, as we 
suppose, they will be building upon land already vested in them. The 
work will no doubt be carried out properly under professional advice, 
so that there will be no danger of an allegation of negligence, and we 
do not consider the council to be running any risk. 





A voice raised in defence for the 
inarticulate. Help for the helpless—in 
court or out of court. Where State Aid 
cannot reach there stretches a bleak 
‘no-man’s land’ of loneliness, anxiety 
and distress. Here you will find The 
Salvation Army, walking humbly 
among the poorest and lowliest. They 
love whom nobody else loves. Theirs. 
is the most truly Christlike service in 
the world. 

Where there’s a will, there’s a way of 
helping in this great work. The sym- 
pathy that in the past has prompted 
the provision of legacies in the Army’s 
favour is still most earnestly sought. 


Counsel 


for the 
Defence 











Full details of the many and diverse works of 
The Salvation Army will giadly be sent on request.. 
Please get in touch with the Secretary 


The 
Salvation 
Army 


113, QUEEN VICTORIA STREET, LONDON, E.C.4. 
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cry OF BIRMINGHAM 


(1) Senior er ~ oo (Common Law) 
(2) Assistant Solicitor (Conveyancing) 
(Scale “ B “7 


APPLICATIONS are invited for the following 
appointments in the Town Clerk’s Office: 

(1) Senior Assistant Solicitor. Salary Scale 
“G” (£1,790—£2,065 per annum). Candi- 
dates should have, in addition to general local 
government experience, a good knowledge of 
Common Law, High Court, County Court and 
Magisterial practice. 

(2) Assistant Solicitor. Salary Scale “B” 
(£1,185—£1,405 per annum). This vacancy 
arises as a result of promotion within the 
Department. Candidates must have good 
conveyancing and general legal experience, but 
local government experience while desirable is 
not essential. The gentleman appointed will be 
engaged in the first place on conveyancing and 
other general legal duties in the Town Clerk’s 
Office but may be deputed from time to time 
for agreed periods to undertake work at the 
Victoria Courts in connexion with police 
prosecutions. 

Both posts pensionable; 
tion. 

Applications, accompanied by copies of not 
more than three testimonials should be delivered 
to me by February 6, 1957. 

Canvassing st 

a. 


medical examina- 


GREGG, 
Town Clerk. 
The Council House, 
on 1. 





Boroucu OF BEDDINGTON AND 
WALLINGTON 


Town Clerk’s Department 
Legal Assistant (Unadmitted) 


APPLICATIONS invited for above appoint- 
ment. 
£784) plus London Weighting. 

Previous local government service is not 
essential, but applicants should have consid- 
erable experience of conveyancing and general 
legal work. 

Application forms obtainable from under- 
signed. Closing date: Saturday, February 9, 


1957. 
A. B. BATEMAN, 
Town Clerk. 
Town Hall, 
Wallington. 





Cry OF LIVERPOOL 
Town Clerk’s Department 


APPLICATIONS are invited for the appoint- 
ment of Assistant Solicitor. Salary, £814 
17s. 6d.—£994 5s. per annum (A.P.T. Grade | 
V). Commencing salary will be not less than 
£850 15s. per annum if person appointed has 
had two years’ or more legal experience. 
Duties comprise general legal work including 
advocacy. 

Application forms, returnable by February 
9, 1957, may be obtained from the undersigned. 

The appointment is superannuable and sub- | 
ject to the Standing Orders of the City Council. 
Canvassing disqualifies. 

THOMAS ALKER, 


Town Clerk. | 


Municipal Buildings, 
Liverpool, 2. (J. 4658). 





Salary on Grade A.P.T. III (£656— 


(CUMBERLAND PROBATION AREA 
Appointment of Male Probation Officer 


APPLICATIONS are invited for the post of 
an additional full-time male Probation Officer 
to be stationed at Workington. The appoint- 
ment and salary will be subject to the Proba- 
tion Rules, 1949-56, and the selected candidate 
will be required to pass a medical examination. 
Applicants must be able to drive. 
Applications, stating age, qualifications and 
experience, and giving the name and address of 
two referees should be submitted to me by 
February 9, 1957. 
G. N. C. SWIFT, 
Clerk to the Cumberland Probation 
Committee. 





County OF ESSEX 
DIVISION OF BEACONTREE 
Appointment of Full-time Male Probation 
Officer 


APPLICATIONS are invited for the appoint- 
ment of Full-time male Probation Officer. 
Applicants must be not less than 23 nor more 
than 40 years of age, except in the case of a 
serving officer. The appointment will be 
subject to the Probation Rules, 1949, as 
amended, and the salary will be in accordance 
with such Rules, plus Metropolitan addition 
£30 a year, and subject to superannuation 
deductions. 

The successful candidate will be required to 
pass a medical examination. 

Applications, stating age, qualifications and 


H. GRAHAM BARROW, 
Secretary to the Probation Committee. 
The Court House, 
Great Eastern Road, 
Stratford, E.15. 








| 


| annum 


WILTSHIRE COUNTY COUNCIL 


ASSISTANT Solicitor required. Salary £9 
—£1107 according to experience. (Supe. 
annuable). Previous local government 
perience desirable but not essential. 

with fullest particulars and names of typ 
referees to Clerk of Council, County Hall 
Trowbridge, within 14 days of this advertise. 
ment. 


ETROPOLITAN MAGISTRATES’ 
COURTS AREA 


Assistant Principal Probation Officer 


OPEN to serving officers (men and women) of 
several years’ experience; post is with head. 
quarters of London Probation Service. Man's 
Scale £960 x £40—£1,080. Woman’s Scak 
£883, rising, by annual increments and equal 
pay instalments, to £1,080. Application forms 
from Probation Division (Room 419), Hom 
Office, Whitehall, S.W.1. Closing date, 
February 23. 


Borcucn OF DUNSTABLE 


FIRST class experienced Committee Clerk 
urgently required. Shorthand typing ability 
desirable. Salary in accordance with A.PT. 
Grade III. Housing accommodation may tk 
offered in a suitable case. Applications with 
full particulars and three reference names to 
reach me by February 11, 1957—Town Clerk, 
Municipal Offices, Dunstable, Beds. 











Boroucn OF BARNES 


experience, together with copies of two recent | APPLICATIONS are invited for the appoi 
| testimonials, must reach the undersigned not 
| later than seven days after the publication of 
| this notice. 


ment of Junior Legal Assistant in the Town 
Clerk’s office. Salary in accordance with 
Grade III, clerical division (£661 2s. 6d. per 
rising by annual increments to 


£722 12s. 6d. per annum) plus London 


| Weighting. Committee experience an advan- 
| tage but not essential. 


| experience 


URHAM COUNTY COMBINED AREA | 


PROBATION COMMITTEE 
Appointment of Probation Officers 


APPLICATIONS are invited for the appoint- | 


ment of whole-time Probation Officers in the 
Durham County Combined Probation Area. 
There are vacancies for one male and two 


| female officers. 


Applicants must not be less than 23 years or 
more than 40 years of age except in the case of 


| serving officers. The appointments and salary 


will be in accordance with the Probation 
Rules and the salary will be subject to super- 
annuation deductions. The persons appointed 
to these posts will be required to pass a medical 
examination. 

The successful applicants may be required 
to provide a motor car for use in connexion 


| with their official duties, for which use 


travelling allowances in accordance with the 
National Joint Council will be payable. 
Applications stating age, education, quali- 
| fications and experience, together with the 
names and addresses of two referees should be 
received by the undersigned not later than 
February 16, 1957. 
J. K. HOPE, 


Secretary to the Combined 
Probation Committee. 
January 23, 1957. 





Applications, stating age, qualifications, and 
together with the names and 
addresses of two referees to be sent to the 
undersigned by February 12, 1957. 
Applicants should state whether they ar 
related to any member or senior officer of the 
Council. Canvassing will disqualify. 
LLEWELYN JOHN, 
Town Clerk. 
Municipal Offices, 
Sheen Lane, 
East Sheen, S.W.14. 
Amended Advertisement 
Cry OF BIRMINGHAM 


Conveyancing Clerks, Group 2 
(Grade A.P.T. VI) 


APPLICATIONS are invited for the appoint- 
ment of two Conveyancing Clerks, Group 2 
in the Town Clerk’s Office at salary.in a 
ance with Grade A.P.T. VI (£902—£1,107 
per annum). Candidates must have good com 
veyancing and general legal experience but 
local government experience while desirable 
is not essential. Posts pensionable. Medical 
examination. Applications, with copies of 
testimonials or names of referees, endorsed 
“* Conveyancing Clerk,” to Town Clerk, Room 
30B, Council House, not later than 
6th February, 1957. 





J. F. GREGG, 
Town Cl 


The Council House, Birmingham, 1 











